
Electronic Filing - Received, Clerk's Office, 08/15/2012

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

IN THE MATTER OF: 

PETITION OF MIDWAY RACS, LLC 
FOR AN ADJUSTED STANDARD FROM 
35 ILL. ADM. CODE §218.586 

) 
) 
) 
) 
) 

AS 12-003 
(Adjusted Standard-Air) 

NOTICE OF FILING 

TO: John Therriault, Assistant Clerk 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph, Suite 11-500 
Chicago, Illinois 6060 I 

Barbara J. Mathey 
Midway RACS, LLC 
c/o Enterprise Holdings 
600 Corporate Park Drive 
S1. Louis, MO 63105 

Bradley Halloran, Hearing Officer 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph, Suite 11-500 
Chicago, Illinois 60601 

Shell J. Bleiweiss 
Law Office of Shell J. Bleiweiss 
1 S. Dearborn Street 
Suite 2100 
Chicago, IL 60603 

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of the 
Pollution Control Board an APPEARANCE and RECOMMENDATION of the lllinois 
Enviromnental Protection Agency, copies of which are herewith served upon you. 

DATED: August 15,2012 

1021 N. Grand Avenue East 
P.O. Box 19276 
Springfield, Illinois 62794·9276 
(217) 782·5544 

Respectfully submitted, 

ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY 

By: JsI Kent E. Mohr Jr. 
Kent E. Mohr Jr. 
Assistant Counsel 
Division of Legal Counsel 

(217) 782-9143 (TDD) THIS FILING IS SUBMITTED ON RECYCLED PAPER 



Electronic Filing - Received, Clerk's Office, 08/15/2012

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

IN THE MATTER OF: 

PETITION OF MIDWAY RACS, LLC 
FOR AN ADJUSTED STANDARD FROM 
35 ILL. ADM. CODE §218.586 

) 
) 
) 
) 
) 

AS 12-003 
(Adjusted Standard-Air) 

APPEARANCE 

The undersigned hereby enters his Appearance on behalf of the Illinois Environmental 

Protection Agency. 

DATED: August 15,2012 

1021 North Grand Avenue East 
P.O. Box 19276 
Springfield, Illinois 62794-9276 
(217) 782-5544 
(217) 782-9143 (TOD) 

ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY 

By: lsi Kent)::. Mohr Jr. 
Kent E. Mohr Jr. 
Assistant Counsel 
Division of Legal Counsel 



Electronic Filing - Received, Clerk's Office, 08/15/2012

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

IN THE MATTER OF: 

PETITION OF MIDWAY RACS, LLC 
FOR AN ADJUSTED STANDARD FROM 
35 ILL. ADM. CODE § 218.586 

) 
) 
) 
) 
) 

AS 12-003 
(Adjusted Standard-Air) 

RECOMMENDATION 

NOW COMES the Illinois Environmental Protection Agency ("Illinois EPA" or 

"Agency") by its attorney, Kent E. Mohr Jr., in response to the Amended Petition for an 

Adjusted Standard of Midway RACS, LLC ("Midway" or "Pctitioner") from the Stage II vapor 

recovery ("Stage II") requirements codified at 35 Ill. Adm. Code § 218.586. Pursuant to 35 Ill. 

Adm. Code § 104.416, the Illinois EPA does not object to the Illinois Pollution Control Board 

("Board") granting the Amended Petition of Midway with the adjusted standard language 

specified in this Recommendation. In support of its Recommendation, the Illinois EPA states as 

follows. 

I. BACKGROUND 

I. On April II, 2012, Midway filed a Petition for Adjusted Standard ("Petition") 

pursuant to Section 28.1 of the Illinois Environmental Protection Act ("Act"), 415 ILCS 5/28.1, 

and 35 Ill. Adm. Code Par! 104, Subpart D. Specifically, the Petition requests that the Board 

grant an adjusted standard from Stage II, codified at 35 Ill. Adm. Code § 218.586, and require, in 

place of Stage II, that Midway comply with the standards ofthe federal onboard refueling vapor 

recovery ("ORVR") regulations at a new Chicago Midway International Airport Consolidated 

Rental Car Facility ("CRCF") that is not currently subject to the applicable provisions of35 Ill. 

Adm. Code Part 218, Subpart Y, entitled "Gasoline Distribution." 

2. On May 15, 2012, Midway filed with the Board a certificate of pUblication 

I 



Electronic Filing - Received, Clerk's Office, 08/15/2012

required by 35 Ill. Adm. Code § 104.410 certifying that it provided notice of its Petition in 

accordance with 35 Ill. Adm. Code § 104.40S. The notice appeared in the Chicago Sun-Times 

on April IS, 2012. 

3. On May 17, 2012, the Board issued an Order fmding Midway's Petition deficient 

and directed Midway to file an amended petition by June 15,2012. Specifically, in its Order, the 

Board found that Midway failed to address the Section 2S.I(c) factors, except 2S.I(c)(4). In 

addition, the Board found that Midway must include supporting documents as opposed to 

references to websites, and that if Midway is not an individual, it must appear through an 

attomey licensed and registered to practice law. 

4. On June IS, 2012, Midway filed a motion for extension of time to file an 

amended petition to July 9, 2012. The Illinois EPA did not object to Midway's motion. 

5. On June 21, 2012, the Board Hearing Officer granted Midway's motion for 

extension of time and required Midway to file an amended petition by July 9,2012. 

6. On July 6, 2012, Midway filed an amended petition ("Amended Petition") 

addressing the deficiencies noted in the Board's May 17,2012, Order. 

7. On July 26,2012, the Board issued an Order finding that Midway's notice met the 

requirements of Section 2S.1 of the Act and that its Amended Petition met the content 

requirements of35 Ill. Adm. Code § 104.406. Also, the Board accepted the matter for hearing. 

S. Pursuant to 35 Ill. Adm. Code § 104.416, the Illinois EPA is required to make a 

recommendation to the Board on the disposition of a petition or amended petition for an adjusted 

standard within forty-five (45) days after filing ofthe petition or amended petition. 

9. The Board promulgated 35 Ill. Adm. Code § 21S.5S6 to implement the Stage II 

requirements of Section IS2(b)(3)(A) of the Clean Air Act ("CAA") (42 U.S.C. § 
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7511a(b)(3)(A» {Exhibit 1).1 

I O. Section 218.586 requires gasoline dispensing operations loeated in the Chicago 

ozone nonattainment area that dispense an average monthly volume of more than J 0,000 gallons 

of motor vehicle fuel per month to install, operate, and maintain Stage II systems that are 

certified by the California Air Resources Board as having a vapor recovery and removal 

efficiency of at least 95% by weight. 

11. As Midway states in its Amended Petition, "[t]he Board adopted Stage II vapor 

recovery ... R91-30, 16 Ill. Reg. 13864, effective August 24, 1992. (The Board also adopted 

clean-up amendments to the regulation as [sic] R93-9, 17 Ill. Reg. 16636, effective September 

27, 1993.) The U.S. Environmental Protection Agency ("US EPA") approved Illinois' Stage II 

vapor recovery rules as part of the state implementation plan ("SIP") as [sic] 58 Fed. Reg. 3841 

(January 12, 1993)." Amend. Pet. at 3. 

12. Section 202(a)(6) of the CAA required USEPA to promulgate standards for the 

control of vehicle refueling emissions. 42 U.S.C. § 7521(a)(6) (See Amend. Pet. at Exhibit 2). 

Specifically, Section 202(a)(6) required passenger vehicles to be equipped with ORVR systems 

that provided a minimum evaporative emission capture efficiency of 95%. Id. (See Amend. Pet. 

at Exhibit 2). USEPA has indicated that ORVR has an in-use control efficiency of98%. 77 Fed. 

Reg. 28772, 28777 (May 16, 2012) (Exhibit 2). 

13. In accordance with CAA Section 202(a)(6), ORVR systems were required to be 

phased-in based on a percentage of each manufacturer's fleet of vehicles beginning with the 

fourth model year after the model year in which the standards were promulgated. 42 U.S.C. § 

7521(a)(6) (See Amend. Pet. at Exhibit 2). USEPA promulgated ORVR standards on April 6, 

I Section 10(D) ofthe Act, 415 ILCS 5/10(D), also required the Board to adopt Stage II in accordanee with CAA 
Section 182. 
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1994. 59 Fed. Reg. 16262 (April 6, 1994) (Exhibit 3). All new passenger cars have been 

equipped with ORVR systems since 2000 and most other new gasoline-powered motor vehicles 

have been equipped with ORVR since 2006. 77 Fed. Reg. at 28774 (Exhibit 2). 

14. In CAA Section 202(a)(6), Congress allowed for the eventual elimination of Stage 

II once ORVR became widespread.2 42 U.S.C. § 7521(a)(6) (See M@.l![hJ;~ at Exhibit 2). 

15. On December 12, 2006, USEPA issued a memorandum providing guidance to 

states regarding the removal of Stage II where states demonstrate that widespread use ofORVR 

has occurred in certain specific motor vehicle fleets, including rental car fleets, See Amt;'OnQ. Pet. 

at Exhibit 4, This memorandum specifies that if a SIP revision submittal demonstrates that 95% 

of the vehicles in a rental fleet refueling at a rental car facility are equipped with ORVR and that 

this level of ORVR use will not decrease, then widespread use of ORVR can be established and 

Stage II can be removed or waived for that particular fleet refueling at that particular fucility. 

See Amend. Pet. at Exhibit 4, 

16. A vacuum-assist vapor recovery system is a commonly used control device for 

compliance with Stage II. This Stage II system uses a vacuum pump on the vapor return line to 

draw the gasoline vapors from the vehicle fill pipe back into an underground/aboveground 

storage tank, 

17. ORVR systems installed in vehicles utilize an activated carbon canister. During 

refueling, gasoline vapors are forced into the carbon canister and are captured by the active 

carbon. Ultimately, the gasoline vapors are drawn into the engine and burned as fucl when the 

engine is started, 

2 Effective May 16, 2012, the USEPA detennined that widespread use of ORVR had occurred throughout the 
national motor vehicle fleet and granted a general waiver of the eAA Section 182(b)(3) Stage II requirement. 77 
Fed. Reg. at 28772 (Exhibit 2). Subject to USEPA review and approval, states now have thc option of removing 
Stage II programs from their ozone SIPs, Id. 
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18. While vacuum-assist Stage II and ORVR systems are effective in capturing 

gasoline vapors and have provided volatile organic compound emission reductions, these 

systems can be incompatible if operated simultaneously. For example, when an ORVR-equipped 

vehicle is refueled at a gasoline fueling operation that is equipped with an ORVR-incompatible 

vacuum-assist Stage II system, the OR VR carbon canister captures gasoline vapors. Then, 

instead of the Stage II system routing gasoline vapors into the underground storage tank, the 

vacuum pump draws fresh air into the underground storage tank. Fresh air ingestion in the 

underground storage tank destabilizes the liquid-vapor equilibrium, which causes increased 

evaporation of gasoline, and, in turn, increased pressure. Increased pressure in the underground 

storage tank causes excess gasoline vapors to be released out of the underground storage tank 

through its vent pipe and into the atmosphere. As Midway quotes in its Amended Petition, 

USEPA has indicated that "[t]his incompatibility can result in a 1 to 10 percent decrease in 

control efficiency over what would be achieved by either Stage II or ORVR alone." Amend. Pet. 

at 8. This incompatibility does not exist where an ORVR-compatible Stage II system is used. 

II. DESCRIPTION OF THE FACILITY 

19. The lllinois EPA has reviewed Midway's description (Amend. Pet. at 1-3, 6-7) of 

the new CRCF, including gasoline filling operations, but does not havc sufficient evidence 

before it to confirm or refute this description, except with respect to Midway's vehicle fleets. 

Midway asserts, and provides evidence, that 100% of its fleets are composed of vehicles that are 

equipped with ORVR and thc models of vehicles in its fleets are generally lcss than 3 years old. 

Amend. Pet. at 6-7. It would appear from the vehicle spreadsheets provided that these assertions 

are accurate. 

20. The Illinois EPA makes the fullowing additional comments rcgarding Midway's 
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description. Based on Midway's expectation of monthly motor vehicle fuel throughput and other 

facts, the new gasoline fueling operation located at the new CRCF would be subject to 35 Ill. 

Adm. Code § 218.586. However, this gasoline fueling operation is not currently subject to 

Section 218.586 because it is not in operation. The Illinois EPA notes that the Board is most 

often presented with petitions for relief from regulations that an affected source or operation is 

currently subject to. In its Amended Petition, Midway briefly mentions that the referenced rental 

car companies operate out of individual service facilities, that the Midway "RACs" operate 

separate Quick-Tum-Around ("QT A") facilities at Chicago Midway International Airport, that 

the existing service facilities are ~ to 2 miles from the current rental car area, and that all of the 

"RACs" will relocate to the new CRCF upon its completion. Amend. Pet. at 1, 3, 6. Midway 

does not provide a description of pollution control equipment already in place or a qualitative 

and quantitative description of the emissions, discharges, or releases currently generated by its 

activities because there are none yet at the new CRCF. It appears, but isn't entirely clear, from a 

reading of the Amended Petition, that the existing, separate QTAs, which some mayor may not 

include gasoline fueling operations, are operated by the individual rental car companies. 

Regardless, Midway does not indicate whether the existing gaso line fueling operations are 

subject to Stage II nor does it provide logs of monthly motor vehicle fuel throughput to evidence 

whether such operations are currently subject to 35 Ill. Adm. Code § 218.586. Perhaps it would 

aid the Board in its decision on the Amended Petition if Midway were to provide the Board with 

this information, including logs, to support the applicability of 35 Ill. Adm. Code § 218.586 to 

the existing, separate gasoline fueling operations. 

21. In its Amended Petition, Midway asserts that "[g]iven that this request for relief is 

for a future Facility currently under construction, it is not possible to estimate the emissions, 
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discharges or releases that will he generated by the Midway RACs fleets at this location." 

runend. Pet. at 7. While the lack of an estimate is not detrimental to the Amended Petition in the 

eyes of the Illinois EPA because of the higher general in-use efficiency rating of ORVR as 

ccmpared to Stage II systems, it is certainly possible to make this estimate with the facts 

presented in the Amended Petition - namely Midway's estimation of the monthly motor vehicle 

fuel throughput for the new gasoline fueling operations, which likely bears some relation to the 

current collective monthly motor vehicle fuel throughput of the car rental companies, along with 

use of US EPA AP-42 emission factors. 

22. In addition, Midway asserts that " ... emissions from the facility will be less if this 

petition is granted than they would be if it is not." Amend. Pet. at 7. The Illinois EPA would 

agree with this statement only if an ORVR-incompatible Stage II system were to be installed and 

operated. It is not clear from the Amended Petition whether an ORVR-incompatible or ORVR

ccmpatible vacuum-assist Stage II system will be installed. 

III. COMPLIANCE ALTERNATIVES 

23. The alternative to the proposed adjusted standard is to install and operate a Stage 

II system at the new CRCF. Midway asserts that the current fhel system design for the new 

CRCF calls for a vaeuum-assist Stage II system. Amend. Pet. at 7. As briefly mentioned, the 

Illinois EP A notes that there are both ORVR-inccmpatible and OR VR-compatible (referred to as 

"enhanced") vacuum-assist Stage II systems, but it is unclear from the Amended Petition which 

type of vacuum-assist Stage II system Midway intends to install. In addition, there are ORVR

compatible "balance" Stage II systems that Midway could, but is not required to, install as an 

approvable Stage II system under 35 Ill. Adm. Code § 218.586. 

24. The Illinois EPA aceepts Midway's assertions in Section E of its Amended 
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Petition regarding the general in-use efficiencies of Stage II and ORVR, including the 

incompatibility that can result from simultaneous operation of an ORVR system and an ORVR-

incompatible vacuum-assist Stage II system. The Illinois EPA acknowledges that compliance 

with ORVR alone will result in a higher level of gasoline vapor recovery than what would be 

achieved with a combination of ORVR and an ORVR-incompatible vacuum-assist Stage II 

system. 

25. In Section F of its Amended Petition, Midway provides an estimate ofthe costs to 

install and maintain a Stage II system (presumably a vacuum-assist Stage II system) at the new 

CRCF, but does not provide any evidence to support such costs. Further, it is not clear from the 

Amended Petition whether the costs Midway provides relate to an ORVR-incompatible or 

ORVR-compatible Stage II system. While the cost estimate provided by Midway does not 

appear to be unreasonable, the Illinois EPA has no evidence to confinn or refute this estimate. 

The Illinois EPA acknowledges that it is a sound business decision fur a car rental facility to not 

install a Stage II system where 95-100% widespread use of ORVR can be demonstrated and 

contro lied. 

26. Therefore, the Illinois EPA believes that Midway makes a reasonable request fur 

an adjusted standard. 

IV. PROPOSED ADJUSTED STANDARD 

27. Midway has requested an adjusted standard from 35 Ill. Adm. Code § 218.586 

insofar as that regulation may apply to Midway's new gasoline filling operations at the new 

CRCF. Midway has requested the adjusted standard to state as follows: 

The Chicago Midway Airport Consolidated Facility is not subject 
to the requirements of Section 218.586, effective immediately, so 
long as the vehicles fueled at the Chicago Midway Airport 
Consolidated Facility are equipped with onboard refueling vapor 
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recovery systems (ORVR) certified by the U.S. Environmental 
Protection Agency to capture a minimum of 95% of the gasoline 
vapor displaced during fueling. 

Amend. Pet. at 8-9. 

28. Midway asserts that "[t]he RACs already fuel only vehicles equipped with ORVR 

systems at their individual facilities nationwide. Therefore, the level of effort for the LLC to 

comply with the adjusted standard is minimal, merely to continue fueling only ORVR-equipped 

vehicles and to delete the initially designed Stage II system from the fmal construction 

documents for the Project." Amend. Pet. at 9. The Illinois EPA agrees that this level of effort is 

minimal. 

29. In the event the Board grants Midway's Amended Petition, the Illinois EPA 

requests that the Board adopt the following language as part of the adjusted standard. 

1. The Chicago Midway International Airport Consolidated 
Rental Car Facility (5040 W. 55th Street, Chicago, Illinois), 
operated by Midway RACS, LLC, shall not be subject to the 
requirements of35 Ill. Adm. Code § 218.586 so long as all of the 
vehicles fueled at the Chicago Midway International Airport 
Consolidated Rental Car Facility are equipped with onboard 
refueling vapor recovery systems certified by the USEP A to 
capture a minimum of 95% of the gasoline vapor displaced during 
fueling. 

2. Midway RACS, LLC shall operate in full compliance with 
all other applicable provisions of 35 Ill. Adm. Code Part 218, 
including, but not limited to, Subpart Y. 

3. Midway RACS, LLC shall operate in full compliance with 
the Clean Air Act, Illinois Environmental Protection Act, and all 
applicable statutes, codes, and regulations not otherwise discussed 
herein. 

30. The Illinois EPA has recommended different language than requested by Midway 

to ensure that the adjusted standard language is clear. Also, the Illinois EPA has proposed 

additional language for the adjusted standard to address any other requirements applicable to 
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Midway's operations. For instance, Midway's gasoline fueling operations at the new CRCF will 

likely be subject to 35 Ill. Adm. Code § 218.583. Further, Midway may be subject to other 

statutory and regulatory provisions, including, but not limited to, permit requirements. 

Therefore, Midway should ensure compliance with all applicable statutes, codes, and regulations. 

V. ENVIRONMENTAL IMPACT 

31. As discussed supra, ORVR systems can capture 98% of evaporative emissions 

from gasoline fueling. Also as discussed, simultaneous operation of ORVR and ORVR

incompatible vacuum-assist Stage II systems can result in a I to 10% decrease in control 

efficiency. Further, there are ORVR-compatible Stage II systems - enhanced vacuum-assist and 

balance Stage II systems. Such ORVR-compatible Stage II systems can capture a percentage of 

the remaining emissions that ORVR does not capture. For example, if an ORVR-compatible 

Stage II system has a theoretical capture efficiency of95%, this system could capture 95% ofthe 

remaining 2% of emissions that an ORVR system cannot. 

32. While Petitioner provides the general in-use efficiencies of both ORVR and Stage 

II alone, along with the incompatibility that can result from the use of competing systems, 

Petitioner does not provide a case-specific qualitative or quantitative analysis of its impact on the 

environment if it were to comply with 35. Ill. Adm. Code § 218.586 as compared to only the 

proposed adjusted standard. Also, Petitioner does not provide a case-specific analysis of the 

qualitative and quantitative nature of emissions, discharges, or releases. However, the lack of 

case-specific analyses is not detrimental to the Amended Petition in the eyes of the Illinois EPA 

because ofthe general ORVR and Stage II in-use efficiency ratings and incompatibility issue. 

33. There should be no detriment to the envirornnent if the Amended Petition is 

granted. In fact, if the Amended Petition is granted, an environmental benefit is likely in that 
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there will be no decrease in ORVR control efficiency due to an ORVR-incompatible vacuum-

assist Stage II system, if such a system is installed. In the event an ORVR-compatible Stage II 

system is installed, a miniscule environmental benefit may resnlt due to the Stage II system 

capturing a small percentage of emissions that ORVR does not capture. However, that miniscule 

environmental benefit would likely be outweighed by the cost of installation and maintenance of 

the Stage II system. 

VI. STANDARD OF REVIEW 

34. Section 218.586 does not specify a level of justification or other information or 

requirements necessary for an adjusted standard. \Vhere the regulation of general applicability 

does not specify a level ofjusti1ication, Section 28.1(c) of the Act, 415 ILCS 5/28.1(c), states 

that the Board may grant an adjusted standard when it detennines that: 

(l) factors relating to that petitioner are substantially and 
significantly different from the factors relied upon by the 
Board in adopting the general regulation applicable to that 
petitioner; 

(2) the existence of those factors justifies an adjusted standard; 

(3) the requested standard will not result in environmental or 
health effects substantially and significantly more adverse 
than the effects considered by the Board in adopting the 
rule of general applicability; and 

(4) the adjusted standard is consistent with any applicable 
federal law . 

35 IlL Adm. Code § 104.426 reiterates this burden of proof that Petitioner must satisfy. 

35. As recognized in the Board's Order dated May 17, 2012, Midway did not address 

the Section 28.I{c) factors, except 28.I(c)(4), in its Petition. In its Amended Petition, Midway 

addresses all of the Section 28.1 (c) factors. The Illinois EPA believes that the requisite 

justification exists and that Midway can establish its burden. Midway has reached the point 
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anticipated by the USEPA in Section 202(a)(6) of the CAA. From the evidence Midway 

provided, all of the vehicles in Midway's fleets are ORVR-equipped. Section 218.586 was 

promulgated when very few vehicles on the road were ORVR-equipped. All of the Midway 

member rental car companies presumably can "contror' the vehicles at the new CRCF and 

guarantee that all are ORVR-equipped. Since ORVR serves the same function as Stage II and is 

more effective at vapor recovery, 110 environmental or health effects should occur that are 

substantially and significantly more adverse than those considered by the Board in adopting 35 

Ill. Adm. Code § 218.586. Again, the Illinois EPA notes that the incompatibility issue arises 

only with an ORVR-incompatible Stage II system. This incompatibility can result in a decrease 

in control efficiency, or an increase in emissions. 

VII. CONSISTENCY WITH FEDERAL LAW 

36. Pursuant to Section 28. I (c)(4) of the Act, 415 ILCS 5/28. 1 (c)(4), and 35 Ill. Adm. 

Code 104.426(a)( 4), adjusted standards must be consistent with federal law. The adjusted 

standard is consistent with federal law. 

37. As discussed supra, in Section 202(a)(6) of the CAA, Congress allowed for the 

eventual elimination of Stage II once ORVR became widespread? Also as discussed supra, in 

2006, USEP A issued a memorandum providing guidance to States for demonstrating widespread 

use of ORVR in rental car fleets. This guidance specifies that such widespread use 

detenninations could be established if 95% of the vehicles in a rental fleet refueling at a rental 

car facility are equipped with ORVR and this level ofORVR use would not decrease. Petitioner 

asserts that 100% of its fleets are composed of vehicles that are equipped with ORVR and the 

, Emctive May 16, 2012, the USEPA determined that widespread use of ORVR had occurred throughout the 
national motor vehicle fleet and granted a general waiver of the CAA Section 182(b)(3) Stage II requirement. 77 
Fed. Reg. at 28772 (Exbibit 2). Subject to USEP A review and approval, statcs now have the option of removing 
Stage II programs from their ozone SIPs. ld. 
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models of vehicles in its fleets are generally less than 3 years old. Amend. Pet. at 6-7. From a 

review of the fleet infunnation provided, it appears that 100% of the vehicles in Midway's fleets 

are ORVR-equipped. 

38. Section 110 ofthe CAA, 42 U.S.C. § 7410, (Exhibit 4) grants states the authority 

to promulgate or revise a SIP subject to approval by USEP A. Ifthe adjusted standard is adopted 

by the Board, the Illinois EPA will submit the adjusted standard to USEP A as a SIP revision. 

VIn. HEARING 

39. In its Amended Petition, Midway does not address 35 Ill. Adm. Code § 104.4060) 

regarding requesting or waiving a hearing. The Illinois EPA notes, however, that Midway 

requested a hearing in its Petition. Pet. at II. 

40. The Board may be required to hold a hearing or may elect to hold a hearing on a 

petition for adjusted standard as specified in Section 28.1 of the Act, 415 ILCS 5/28.1, and 35 Ill. 

Adm Code § 104.422. 

41. Any adjusted standard that the Board may grant to Midway will be submitted to 

US EPA as a SIP revision. Proper notice, the opportunity to submit 'vTitten comments, and, at the 

very least, the opportunity to request a hearing must be provided in order to submit any adjusted 

standard to USEPA as a SIP revision. 40 C.F.R. § 51.102 (Exhibit 5). USEPA has recently 

issued guidelines relating to public notice of SIP submittals which are attached hereto as Exhibit 

6. These guidelines provide a reiteration of the requirements contained in 40 CFR § 51.102 as 

well as requisite language that must be included in the public notice and an example of a public 

notice document. 

42. In the event the Board elects not to hold a hearing and a hearing is not requested, 

one need not be held. However, compliance with the aforementioned federal regulation and 
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USEP A guidelines pertaining to proper notice, opportunity to comment, and also cancellation of 

the hearing is still required. 

IX. RECOMMENDATION AND CONCLUSION 

43. Based on the infurmation and assertions contained in Midway's Amended 

Petition, and an analysis by the Illinois EPA technical staff, it is the Illinois EPA's position that 

widespread use of ORVR has occurred in Midway's fleets. Furthermore, it is the Illinois EPA's 

position that compliance with ORVR alone will provide a higher percentage of vapor recovery 

than simultaneous operation ofORVR and ORVR-incompatible vacuum-assist Stage II systems. 

The financial outlay for an ORVR-incompatible Stage II system doesn't make sense where 100% 

of the vehicles fueled are ORVR-equipped. The costs of installing an ORVR-compatible Stage 

II system would likely outweigh the miniscule enviromnental benefit provided by that 

compatible system. As a result, it is the Illinois EPA's position that compliance by Midway with 

35 Ill. Adm. Code § 218.586 at the new CRCF is not reasonable from both an enviromnental and 

economic perspective. 

44. Therefore, the Illinois EPA does not object to the Board granting an adjusted 

standard with the adjusted standard language specified in this Recommendation. 
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WHEREFORE, for the reasons set forth above, the Illinois EPA does not object to the 

Board granting Midway's Amended Petition for an Adjusted Standard from Stage II with the 

adjusted standard language specified in this Recommendation. 

Dated: August 15,2012 

1021 North Grand Avenue East 
P.O. Box 19276 
Springfield, IL 62794-9276 
217.782.5544 
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ILLINIOIS ENVIRONMENTAL 
PROTECTION AGENCY 

By. lsi Kent E. Mohr Jr. 
Kent E. Mohr Jr. 
Assistant Counsel 
Division of Legal Counsel 
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STATE OF ILLINOIS 

COUNTY OF SANGAMON 

) 
) 
) 

SS 

CERTIFICATE OF SERVICE 

I, the undersigned, an attorney, state that I have served electronically the attached 
RECOMMENDATION and APPEARANCE of the Illinois Environmental Protection 
Agency upon the following persons: 

Jolm Therriault, Assistant Clerk 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph, Suite 11-500 
Chicago, Illinois 60601 

Barbara J. Mathey 
Midway RACS, LLC 
clo Enterprise Holdings 
600 Corporate Park Drive 
St. Louis, MO 63105 
BarbaraJ.Mathey@ehi.com 

on this 15tl1 day of August, 2012. 

1021 N. Grand Avenue East 
P.O. Box 19276 
Springfield, Illinois 62794-9276 
(217) 782-5544 

Bradley Halloran, Hearing Officer 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph, Suite 11-500 
Chicago, Illinois 60601 
hallorah@ipch.state.il.us 

Shell J. Bleiweiss 
Law Office of Shell J. Bleiweiss 
1 S. Dearborn Street 
Suite 2100 
Chicago, 1L 60603 
sb leiw eiss@shell-bleiweiss.com 

ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY 

By: lsI Kent E. Mohr Jr. 
Kent E. Mohr Jr. 
Assistant Counsel 
Division of Legal Counsel 
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in that State in accordance with table 1 of 
subsection (a) of this section to a higher clas
sification. The Administrator shall publish a 
notice in the FedeI'al Register of any such re
quest and of action by the Administrator 
granting the request. 
(4) Failure of Severe Areas to attain standard 

(A) If any Severe Area fails to achieve the 
national primary ambient air qUality standard 
for ozone by the applicable attainment date 
(including any extension thereoD, the fee pro
visions under section 751ld of this title shall 
apply within the area, the percent reduction 
requirements of section 751la(c)(2)(B) and (C) 
of this titJe (relating to reasonable further 
progress demonstration and XO" control) shall 
continue to apply to the area, and the State 
shall demonstrate that such percent reduction 
has been achieved in each 3-year interval after 
such failure until the .standard is attained. 
Any failure to make such a demonstration 
shaH be subject to the sanctions provided 
under this part. 

(B) In addition to the requirements of sub~ 
paragraph (A), if the ozone deSign value for a 
Severe Area referred to in subparagraph (A) is 
above 0.140 ppm for the year of the applicable 
attainment date, 01' if the area has failed to 
achieve its most recent milestone under sec
tion 751la(g) of this title, the new source re
view requirements applicable under this sub
part in Extreme .. "\xeaS shall apply in the area 
and the term 1 "major source" and "major sta
tionary sow'ce" shall have the same meaning 
as in Extreme Areas. 

(C) In addition to the reQuirements of sub· 
paragraph (A) for those areas referred to in 
subparagraph (A) and not covered by subpara
graph (B), the provisions referred to in sub
paragraph (B) shall apply after 3 years from 
the applicable attainment date unless the area 
has attained the standard by the end of such 3-
year period. 

(D) If. after November 15, 1990, the Adminis
trator modUies the method of determining 
compliance with the national primary ambi
ent air Quality standard, a design value 01' 

other indicator comparable to 0.140 in terms of 
its relationship to the standard shall be used 
in lieu of 0.140 for purposes of applying the 
provisions of subparagraphs CB) and (C). 

(c) References to terms 
(1) Any ref(wence in this subpart to a "Mar

ginal Area", a "Moderate Area", a "Serious 
Area", a "Severe Area", or an "Extreme Area" 
shall be considered a reference to a Marginal 
Area, a Moderate Area., a Serious Area, a Sevel'e 
Area, or an Extreme Area as respectively classi
fied under this section. 

(2) Any reference in this subpart to "next 
highel' classification" or comparable terms shall 
be considered a reference to the classification 
related to the next higher set of design va1ues in 
table L 

(July 14, 1955, cb, 360, title I, §181, as added Pub. 
L. 101-048, title I. §l03, Nov. 15, 1890, 104 Stat. 
2423.) 

ISO in ot'tglnltL Probably sbould be "terms''. 

EXEMPTIONS FOR BTP.!!'PER. WELLS 

Section 819 of Pub. L. l(U~549 provided that; "Not
withstanding any other provision of law, the amend
ments to the Clean Ail' Act made by section 103 of the 
Clean Air Act Amendments of 1990 [enacting this sec
tion and sections 7511/\ to 751lf of this title] {relating to 
additional ltrOviSions for ozone nonattainment areas). 
by section Ii);! of such amendments (enacting sections 
7512 and 7512a of this title] (relating to additional ltrO
visions {or carbon monoxide nonattainment at'eas}, by 
section 1{)5 of such amendments [enacting sections 7513 
t.O '151Sb Of thIs title and amending section 1176 of this 
title] (relating to additional provisions for PM-lO non
attainment areas), and by section 106 of snch amend~ 
menes [enacting sections 7511 and 7514a o{ this title] 
(1"ciath:.g to additiona.l provisions for areas designated 
as nonattainment for sulfur oxides, nitrogen dioxide, 
and lead) shall not appiy with respect to the production 
of and equipment used in the exploration, production, 
development, storage 01' processing of-

"{I) oil from a strIpper well property. within the 
meaning of the June 1979 energy regulations (within 
the meaning of section 4996(b)('7) of the Internal Reve~ 
nue Code of 19B6 [25 U,S,C. 499S(b)(7)], as in effect be~ 
fore the repeal of such section); and 

"(2) stnpper well natural ga.s, as deflned in sectIon 
lOB (b) or the Na.tural Gas Policy Act of 1970 (15 u.s.a. 
3318(b ».U 

except to the extent that provisions of such amend
ments cover areas designated as Serious pursuant to 
part D of titlc I of the Clean Air Act [this pa:rt] and 
having a population of 350,000 01' more, 01' areas des
ignated as Severe or Extreme pursuant to such part D," 

§ 7511a. Plan submissions and requirements 

(a) Marginal Areas 
Each State in which all or part of a Marginal 

Area is located shall, with respect to the Mar
ginal Area (or portion thereof, to the extent 
specified in this subsection), submit to the Ad· 
ministrator the State implementation plan revi
sions (including the plan items) described under 
this subsection except to the extent the State 
has made such submissions as of November 15, 
1990. 

(1) Inventory 
Within 2 years after November 15, 1990, the 

State shall submit a comprehensive, accurate, 
current inventory of actual emissions from all 
SOUl'ces, as described in section 7502(c)(3} of 
this title, in accordance \-'lith guidance pro
vided by the Administrator. 
(2) Corrections to the State implementation 

plan 
Within the periods prescribed in this para

graph, the State shall submit a revision to the 
State implementation plan that meets the fol
lowing requirements-

(A) Reasonably available control technology 
eor..-ections 

For any Marginal Area (or, within the Ad
ministrator's discretion, portion thereof) the 
State shall submit, within 6 months of the 
date of classification under section 7511(a) of 
this title, a revision that includes such pro
visions to correct requirements in (or add re
quirements to) the plan concerning reason
ably available control technology as were re
quired under section 7502(b) of this title (as 
in effect immediately before November 15. 
1990), as interpreted in guidance issued by 
the Administrator under section 7408 of this 
title before November 15. 1990. 
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(B) Savings clause for vehicle inspection and 
maintenance 

(i) For any Marginal Area (or, within the 
Administrator's discretion, portion thereof), 
the plan for which already includes, or was 
required by section 7502(b)(l1)(B) of this title 
(as in effect immediately before November 
15, 1990) to have included, a specific schedule 
for implementation of a vehicle emission 
control inspection and maintenance pro
gram, the State shall submit, immediately 
after November 15, 1990, a revision that in
cludes any provisions necessary to provide 
for a vehicle inspection and maintenance 
program of no less stringency than that of 
either the program defined in House Report 
Numbered 95-294, 95th Congress, 1st Session, 
281-291 (1977) as interpreted in guidance of 
the Administrator issued pursuant to sec
tion 7502(b)(1l)(B) of this title (as in effect 
immediately before November 15, 1990) or the 
progTam already included in the plan, which
ever is more stringent. 

(ii) Within 12 months after November 15, 
1990, the Administrator shall review, revise, 
update, and republish in the Federal Reg
ister the guidance for the States for motor 
vehicle inspection and maintenance pro
grams required by this chapter, taking into 
consideration the Administrator's investiga
tions and audits of such program. The guid
ance shall, at a minimum, cover the fre
quency of inspections, the types of vehicles 
to be inspected (which shall include leased 
vehicles that are reg"istered in the non
attainment area), vchicle maintenance by 
owners and operators, audits by the State, 
the test method and measures, including 
whether centralized or decentralized, inspec
tion methods and procedures, quality of in
spection, components covered, assurance 
that a vehicle subject to a recall notice from 
a manufacturer has complied with that no
tice, and effective implementation and cn
forcement, including ensuring that any re
testing of a vehicle after a failure shall in
clude proof of corrective action and provid
ing for denial of vehicle reg"istration in the 
case of tampering or misfueling. The guid
ance which shall be incorporated in the ap
plicable State implementation plans hy the 
States shall provide the States with con
tinued reasonahle flexibility to fashion ef
fective, reasonable, and fair programs for 
the affected consumer. No later than 2 years 
after the Administrator promulgates regula
tions under section 7521(m)(3) of this title 
(relating to emission control diagnostics), 
the State shall submit a revision to such 
program to meet any requirements that the 
Administrator may prescribe under that sec
tion. 
(e) Permit programs 

Within 2 years after November 15, 1990, the 
State shall submit a revision that includes 
each of the following: 

(i) Provisions to require permits, in ac
cordance with sections 7502(c)(5) and 7503 
of this title, for the construction and oper
ation of each new or modified major sta-

tionary source (with respect to ozone) to 
be located in the area. 

(ii) Provisions to correct requirements in 
(or add requirements to) the plan concern
ing permit programs as were required 
under section 7502(b)(6) of this title (as in 
effect immediately before November 15, 
1990), as interpreted in regulations of the 
Administrator promulgated as of Novem
ber 15, 1990. 

(3) Periodic inventory 
(A) General requirement 

No later than the end of each 3-year period 
after submission of the inventory under 
paragraph (1) until the area is redesignated 
to attainment, the State shall submit a re
vised inventory meeting the requirements of 
subsection (a) (1) of this section. 
(B) Emissions statements 

(i) Within 2 years after November 15, 1990, 
the State shall submit a revision to the 
State implementation plan to require that 
the owner or operator of each stationary 
source of oxides of nitrogen or volatile or
ganic compounds provide the State with a 
statement, in such form as the Adminis
trator may prescribe (or accept an equiva
lent alternative developed by the State), for 
classes or categories of sources, showing the 
actual emissions of oxides of nitrogen and 
volatile organic compounds from that 
sow'ce. The first such statement shall be 
submitted within 3 years after November 15, 
1990. Subsequent statements shall he submit
ted at least every year thereafter. The state
ment shall contain a certification that the 
information contained in the statement is 
accurate to the best knowledge of the indi
vidual certifying the statement. 

(ii) The State may waive the application of 
clause (1) to any class or category of station
ary sources which emit less than 25 tons per 
year of volatile organic compounds or oxides 
of nitrogen if the State, in its submissions 
under suhparagraphs 1 (1) or (3)(A), provides 
an inventory of emissions from such class or 
category of sources, based on the use of the 
emission factors established by the Adminis
trator or other methods acceptahle to the 
Administrator. 

(4) General offset requirement 

For purposes of satisfying the emission off
set requirements of this part, the ratio of total 
emission reductions of volatile organic com
pounds to total increased emissions of such air 
pollutant shall be at least 1.1 to L 

The Administrator may, in the Administrator's 
discretion, require States to suhmit a schedule 
for submitting any of the revisions or other 
items required under this subsection. The re
quirements of this subsection shall apply in lieu 
of any requirement that the State submit a 
demonstration that the applicable implementa
tion plan provides for attainment of the ozone 
standard by the applicahle attainment date in 
any Marginal Area. Section 7502(c)(9) of this 

1SO in original. Probably should be "subpal'ngrapb". 
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title (relating to contingency measures) shall 
not apply to Ma.rginal Areas. 
(b) Moderate Areas 

Each State in which all 01' part of a Moderate 
Area is located shall. with respect to the Mod
erate Area, make the submissions described 
under subsection (a.) of this section (relating to 
Marginal Areas), and shall also submit the revi
sions to the applicable implementation plan de
scribed under this subsection. 

(1) Plan provisions for reasonable further 
progress 

(A) General rule 
(i) By no later than 3 years after November 

15. 1990, the State shall submit a revision to 
the applicable implementation plan to pro
vide for volatile organic compound emission 
reductions, within 6 years after November 
15, 1990', of at least 15 percent from baseline 
emissions, accounting for any growth in 
emissions after 1990. Such plan shall provide 
for such specific annual reductions in emis
sions of volatile organic compounds and ox
ides of nitrogen as necessary to attain the 
national primary ambient air quality stand
ard for ozone by the attainment date appli
cable under this chapter, This subparagraph 
shall not apply in the case of oxides of nitro
gen for those areaS for \'I.'hich the Adminis
trator determines (when the Administrator 
approves the plan Or plan revision) that ad
ditional reductions of oxides of nitrogen 
would not contribute to attainment. 

(ii) A percentage less than 15 percent may 
be used for purposes of clause (i) in the case 
of any State which demonstrates to the sat
isfaction of the Administrator that-

(I) new source review provisions are ap
plicable in the nonattainment areas in the 
same manner and to the same extent as re
quired under subsection (e) of this section 
in the case of Extreme A.reas (with the ex
ception that, in applying such provisions. 
the terms "major source" and "major sta
tionary source" shall include (in addition 
to the sources described in section 7602 of 
this title) any stationary source or group 
of sources located within a contiguous 
area and under common control that 
emits, or has the potential to emit, at 
least 5 tons per year of volatile organic 
compounds); 

(II) reasonably availabJe control tech
nology is required for all existing major 
sources (as defined in subclause (I)); and 

(m) the plan reflecting a lesser percent
age than 15 percent includes all measures 
that can feasibly be implemented in the 
area, in light of technological achiev
ahility. 

To qualify for a lesser percentage under this 
clause, a State must demonstrate to the sat
isfaction of the Administrator that the plan 
for the area includes the measures tha.t are 
achieved in practice by sources in the same 
SOUl'ce category in nonattainment areas of 
the next higher category. 
(B) Baseline emissions 

For purposes of subparagraph (A), the term 
"baseline emissions" means the total 

amount of actual VOC or NO", emissions from 
all anthropogenic sources in the area during 
the calendar year 1990, excluding emlssions 
that would be eHminated under the regula
tions described in clauses (i) and (ii) of sub
paragraph (D). 
~(C) General rule for creditability of redue· 

tions; 
Except as provided under subparagraph 

(D), emissions reductions are creditablc to~ 
ward the 15 percent required under subpara
graph (A) to the extent they have actually 
occurred, as of 6 years after November 15, 
1990, from the implementation of measures 
required under the applicable implementa
tion plan, rules promulgated by the Admin
istrator, or a permit under subchapter V of 
this chapter. 
(D) Limits on creditability of reductions 

Emission reductions from the following 
measures are not creditable toward the 15 
percent reductions required under subpara
graph (A): 

(1) Any measure relating to motor vehi
cle exhaust or evaporative emissions pro
mulgated by the Administrator by Janu
ary 1, 1990. 

(li) Regulations concerning Reid Vapor 
Pressure promulgated by the Adminis
trator by November 15, 1990, or required to 
be p;l'omulgated under section 7545(h) of 
this title. 

(iii) Measures required under subsection 
(a)(2)(A) of this section (concel'ning correc
tions to implementation plans prescribed 
under guidance by the Administrator). 

(iv) Measures required under subsection 
(a)(2)(B) of this section to be submitted 
immediately after November 15, 1990 (con
cerning corrections to motor vehicle in
spection and maintenance programs). 

(2) Reasonably available control technology 
The State shall submit a revision to the ap

plicable implementation plan to include provi
sions to require the implementation of reason
ably available control technology under sec
tion 75Q2{c)(1) of this title with respect to each 
of the following: 

(A) Each category of VOO sonrces in the 
area covered by a OTG docwnent issued by 
the Administrator between November 15. 
1990, and the date of attainment. 

(B) All VOC sources in the area covered by 
any CTG issued before November 15, 1990, 

(C) All othel' major stationary sources of 
VOCe that are located in the area. 

Each revision described in subparagraph (~>\) 
shall be submitted within the period set forth 
by the Administrator in issuing the relevant 
CTG document, The revisions with respect to 
sourceS described in subparagraphs (B) and (C) 
shall be snbmitted by 2 years after November 
15, 1990. and shall provide for the implementa
tion of the required measures as expeditiously 
as practicable but no later than May 31. 1995. 
(3) Gasoline vapor recovery 

CAl General rule 
Not later than 2 years after November 15, 

1990, the State shall submit a revision to the 
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applicable implementation plan to l'equire 
all owners or operators of gasoline dispens
ing systems to install ilnd operate, by the 
dat.e prescribed under subparagraph (B). a 
system for gasol1ne vapor recovery of emis
sions from the fueling of motor vehicles. The 
Administrator shall issue guidance as appro
priate as to the effect.iveness of such system. 
This subparagraph shall apply only to facili
ties which sell mare than 10,000 gallons of 
gasoline pel' month (50,000 gallons pel' month 
in the case of an independent small business 
marketol' of gasoline as defined in section 
7625-1 2 of this title). 
(B) Effeetive date 

The date required under subparagl'aph (A) 
shall be-

{i) 6 months after the adoption date, in 
the case of gasoline dispensing- facilities 
for which construction commenced after 
NovembCr 15, 1990; 

(11) one year after the adoption date, in 
the case of gasoline dispensing facilities 
which dispense at least 100,000 gallons of 
gasoline per month, based on average 
monthly sales for the 2-year period before 
the adoption date; 01' 

(iii) 2 years after the adoption date, in 
the case of all other gasoline dispensing fa
cilities. 

Any gasoline dispensing facility described 
under both clause (i) and clause (ii) shall 
meet the requirements of clause (i). 
(C) :Reference to terms 

For purposes of this paragraph, any ref
erence to the term "adoption date" shall be 
considered a l'efel'ence to the date of adop
tiOn by the State of reqUirements for the in
stallation and operation of a system for gas
oline vapor recovery of emissions from the 
fueling of motor vehicles. 

{4) Motor vehiele inspection and maintenance 

For all Moderate Areas, the State shall sub
mit, immediately after November 15, 1990, a 
revision to the applicable implementation 
plan that includes provisions necessary to pro
vide for a vehicle inspection and maintenance 
program as described in subsection (a)(2)(B) of 
this section (without regard to whether or not 
the area was required by section 7502(b){1l)(B) 
of this title (as in effect immediately before 
November 15, 1990) to have included a specific 
schedule for implementation of such a pro
gram). 

(5) General offset requirement 

For purposes of satisfying the emission off
set requirements of this part, the ratio of total 
emission reductions of volatile organic com
pounds to total increases emissions of such air 
pollutant shall be at least L15 to L 

(c) Serious Areas 

Except as otherwise speCified in paragraph (4), 
each State in which all or part of a Serious Area 
is located shall, with respect to the Serious Area 

ZSo in original. Probably sbould be section "7625". 
;ISO in original, probably should be "in~Si;ru"_ 

(or portion thereof, to the extent specified in 
this subsection), make the submissions de
scribed under subsection (b) Of this section (rc
lating to },10derate Areas), and shall also submit 
the revisions to the applicable implementation 
plan (including the plan itemS) described under 
this subsection. FOr any Serious Area, the terms 
"major source" and "major stationary source" 
include (in addition to the sources described in 
section 7602 of tllis title) any stationary source 
or gl'OUp of sources located within a contiguous 
area and under common control that emits, or 
has the potential to emit, at least 50 tons per 
year of volatile organic compounds. 

(1) Enhaneed monitoring 

In order to obtain more compl'ehensive and 
representative data on ozone air ponution, not 
later than 18 months after November 15, 1990. 
the Administrator shall promulgate rules, 
after notice and public comment. for enhanced 
monitoring of ozone, oxides of nitrogen. and 
volatile organiC compounds. The rules shall, 
among other things, cover the location and 
maintenance of monitors. Immediately follow
ing the promulgation of rules by the Adminis
trator relating to enhanced monitoring, the 
State shall commence such actions as may be 
necessary to adopt and implement a program 
based on such rules, to improve monitoring for 
ambient concentrations of ozone, oxides of ni
trogen and volatile organic compounds and to 
improve monitoring of emissions of oxides of 
nitrogen and volatile organic compounds, 
Each State implementation plan for the area 
shall contain measures to improve the ambi
ent monitoring of such ail' pollutants. 
(2) Attainment and reasonable further progress 

demonstrations 

Within 4 years after November 15, 1990, the 
State shall submit a revision to the applicable 
implementation plan that includes each of the 
following: 

(A) Attainment demonstration 

A demonstration that the plan, as revised, 
will provide for attainment of the ozone na
tional ambient air quality standard by the 
applicable attainment date. This attainment 
demonstration must be based on photo
chemical grid modeling or any other analyt
ical method determined by the Adminis
trator. in the Administrator's discretion, to 
be at least as effective, 
(B) Reasonable further progress dem()nstra~ 

t;on 

A demonstration that the plan, as revised, 
will result in VOC emissions reductions from 
the baseline emissions described ln suI).. 
section (b)(l)(B) of this section equal to the 
following amount averaged over each con
secutive 3-year period beginning 6 years 
after November 15, 1990, until the attain
ment date: 

(1) at least 3 percent of baseline emis
slons each year; 01' 

(U) an amount less than 3: percent ofsuoh 
baseline emlssions eaoh year, if the State 
demonstrates to the satisfaction of the Ad
ministrator that the plan reflecting such 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 51 

[EPA-HQ-OAR-201Q-1076; FRL-9671-3] 

RIN 206()-AQ97 

Air Quality: Widespread Use for 
Onboard Refueling Vapor Recovery 
and Stage II Waiver 

AGENCY: Environmental Protection 
Agency (EPA), 
ACTION: Final rule. 

SUMMARY: The EPA has determined that 
onboard refueling vapor recovery 
[ORVR) technology is in widespread use 
throughout the motor vebicle fieet for 
purposes of controlling motor vehicle 
refueling emissions. and, therefore. by 
this action, the EPA is waiving the 
requirement for states to implement 
Stage II gasoline vapor recovery systems 
al gasoline dispensing facilities in 
nonattainment areas classified as 
Serious and above for the ozone 
national ambient air quality standards 
(NAAQS), This finding will be effective 
as noted below in the DATES section. 
After the effective date of this notice. a 
state previously required to implement 
a Stage II program may take appropriate 
action to remove the program from its 
State Implementation Plan (SIP), 
Phasing out the use of Stage II systems 
may lead to long-term cost savings for 
gas station owners and operators while 
air quality protections are maintained. 
DATES: This rule is effective on May 16, 
2012. 
ADDRESSES: The EPA has established a 
docket for this rule, identified by Docket 
ID No. EPA-HQ-OAR-2010-1076, All 
documents in the docket are listed in 
www.regulations.gov. Although listed in 
the index, sOme information is not 
publicly available, i.e' j confidential 
business information Or other 
information whose disclosure is 
restricted by statute. Certain other 
material. such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are ~available either 
electronically in ~vt1lw.regulatjons.gov or 
in hard copy at the Air and Radiation 
Docket and Information Center, EPA 
Headquarters Library, Room Number 
3334 in the EPA West Building, located 
at 1301 ConstimtionAve. NW., 
Washington, DC. The Public Reading 
Room is open from 8:30 a.m, to 4:30 
p,m .. Monday through Friday, excluding 
legal holidays. The telephone number 
lor the Public Reading Room is (202) 
566-1744. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Lynn DaH, Office of Air Quality 
Planning and Standards, Air Quality 
Policy Division, Mail code C539-01, 
Research Triangle Park, NC 27711, 
telephone (919) 541-2363: fax number: 
919-541-0824: email address: dai}, 
lynn@epa.gov. 
SUPPLEMENTARY INFORMATION: 

1. Purpose of Regulatory Action 

Since 1990. Stage II gasoline vapor 
recovery systems have been a required 
emissions control measure in Serious, 
Severe, and Extreme ozone 
nonattainmenl areas. Beginning with 
model year 199B, ORVRequipment has 
been phased in for new vehicles, and 
has been a required control ou nearly all 
ntnv highway vehicles since 2006. Over 
time. nou-ORVR vehicles will continue 
10 be replaced with ORVR vehicles, 
Stage II and ORVR emission control 
systems arc redundant, and the EPA has 
delermined that emission reductions 
from ORVR are essential1y equal to and 
will soon surpass the emission 
reductions acbieved by Stage II alone. In 
this action. the EPA is eliminating the 
largely redundant Stage II requirement 
in order to ensure that refueling vapor 
control regulations are beneficial 
without being unnecessarily 
burdensome to American business. This 
action allows, but does not require, 
states to discontinue Stage II vapor 
recovery programs. 

II, Summary of tbe Major Provisions of 
This Final Rule 

Clean Air Act (CAA) section 202(0)(6) 
provides discretionary authority to the 
EPA Administrator to, by rule, revise or 
waive lhe section 162[b){3) Stage II 
requirement for Serious, Severe and 
Extreme ozone nonattainment areas 
after the Administrator determines thal 
ORVR is in Widespread use tbroughout 
the motor vehicle fleet Based on crlleria 
that the EPA proposed last year (76 FR 
41731, July 15, 2011), the EPA is 
determining that ORVR is in widespread 
use, As of the ellective date of today's 
action, states that are implementing 
mandatory Stage II programs under 
section 162(b)(3) ofthe CAA may 
submit revisions to their SIPs to remove 
this program. 

The EPA will also be issuing non
binding guidance on developing and 
submitting approvable SIP revisions.1 

1 "Phasing Qut Stage IJ Gasoline Refueling Vapor 
Reco';lury Programs: Guidance on Satisfying 
Requirements of Clean Air Act Sections 110{t), 193, 
and 1l}4(bl[21 [tentative title}." U.S, EPA Office of 
Air and Radiation. forthcoming. This guidance will 
provide the EPA's recommeudntions for states to 
consider when developing SIP revisions following 
today's rulemnking. Unlike the final rule. the 

This guidance will address SIP 
reqnirements for states in the Ozone 
Transport Region (OTR), which ore 
separately required under section 
184(b}(2) of the CAA to adopt and 
implement control measures capable of 
achieving emissions reductions 
comparable to those achievable by Stage 
II. The EPA is updating its guidance for 
estimating what Stage II comparable 
emissions reductions could be, in light 
of the ORVR widespread use 
determination. The EPA now expects 
Stage II comparable emissions 
reductions to be substantially less than 
what was estimated in the past before 
ORVR use became widespread. 
Therefore, the EPA encourages states to 
consult the updated guidance before 
submitting a SIP revision removing 
Stage II controls. 

III. Costs and Benefits 

The primary purpose of this final rule 
is to promulgate a determination that 
ORVR is in 1\7idespread use as permitted 
in section 202[a){6) of the CAA. In this 
final rule, EPA is exercising the 
authority provided by section 202(a)(6) 
of the CAA to. by rule, revise or waive 
the section 182(b}(3) Slage II 
requirement for Serious, Severe, and 
Extreme ozone nonaltainment areas 
after the Administrator determines that 
ORVR is in widespread use throughout 
the motor vehicle fleet. This in turn 
gives states that were required to 
implement Stage II vapor recovery 
under section 182(bj[3) of lhe CAA the 
option to submit for the EPA's review 
and approval revised ozone SIPs that 
v·!ill remove this requirement. The EPA 
projects tbat during 20] 3-2015, 
gasoline-dispensing facilities [CDFs) in 
up to 19 states and the District of 
Columbia could seck to decommission 
and remove Stage II systems from their 
dispensers. There are about 30,600 
GDFs with Stage II in tbese 20 areas. If 
the states submit and EPA approves SIP 
revisions to remove Stage II systems 
from these CDFs, the EPA projects 
savings of about $10.2 million in the 
!irst year, $40,5 million in the second 
year, and $70.9 million in the third year. 
Long-term savings are projected to be 
about S91 million per year. compared to 
the current use of Stage II systems in 
these areas. No significant emission 

gUidallCfi is nul final agency a.::t\oo, and is Ilot 
bi.nding on or enforceable against any person. 
Consequently, it is subjecllo possible revision 
withont additional rulemnking. In addition, the 
approaches suggested in the guidance {or in any 
changes UUlroioj will not ~epreSfml final agellcy 
action unless and nntil !he EPA takes a final SIP 
approval or disapproval action implementing those 
approaches, 
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increases or decreases are expected from 
this action. 

IV, General Information 

A. Docs this action appJy ta me? 

Eutities directly affected by this 
action include states (typically state air 
po11ution control agencies) and. in some 
cases, local governments that develop 
air pollution control rules lhat apply 10 
areas classified as Serious and above for 
nonattalnment of the ozone NAAQS. 
Individuals and companies that operate 
gasoline dispensing facilities may be 
indirectly affected by virtue of state 
actiou in SIPs that implement 
provisions resulting from final 
rulemaking on this action;. many of 
these sources are in the following 
groups: 

Industry group Sica NArcs" 

Gasoline stat10ns 5541 447110,447190 

a.Standard Industrial Classification. 
n North American Industry Classification 

System. 

B. Where can I get a copy of this 
document and other related 
information? 

In addition to being available in the 
docket, an electronic copy of this notice 
will be posted at http://www,epa.gov/ 
air/o2!onepollution/actions.html#impi 
under "recent actions," 

C. How is this notice organized? 

The information presented in this 
preamble is organized as follows. 
J. Purpose of Regulatory Action 
n. Summary of the Major Provisions of This 

Final Rule 
TrI. Costs and Benefits 
IV. General Information 

A. Does this action apply to me? 
B. Where can I gel a copy of this document 

and other related infonnation? 
C How is this notice organized? 

V. Background 
A. \¥hat requirements for Stage II gasoline 

vapor recovery apply for ozone 
uonattainment areas? 

B. Stage II Vapor Recovery Systems 
C. Onboard Refueling Vapor Recovery 

IORVR] Systems 
D. Compatibility Between Some Vapor 

Recovery Systems 
E. Proposed Rule to Determine Widespread 

UseofORVR 
VI. This Action 

A. Analytical Rationale for Final Rule 
B. Updated Analysis of Widespreed Use 
C. Widespread Use Date 
D. Implementation Df the Rule Provisious 
E, Implementation ofRuIe Revisions in the 

Ozone Transport Region 
F. Comments on Other Waiver 

Implementation lssues 
Vll, Estimated Cost 
VIU. Stahitory and Executive Order Reviews 

A, Executive Orders 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 

B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultetjon 

and Coordination With lndian Tribal 
Govenlments 

G, Executive Order 13045: Protection Df 
Children From Environmental Health 
and Safety Risks 

H. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution. or Use 

L National Technology Transfer and 
Advancement Act 

J. Executive Order 1289B; Federal Actions 
To Address Environmental Justice in 
Minority Populations and Low-lncome 
Populations 

K. Congressional Review Act 
IX. Statutory Authority 

V. Background 

A. What requirements for Stage II 
gasoline vapor recovery apply in ozone 
nonottainment areas? 

The requirements in the 1990 CAA 
Amendments regarding Stage II vapor 
recovery are contained in Title I: 
Provisions for Attainment and 
Maintenance of National Amhient Air 
Quality Standards. Under CAA section 
182(b)(3), Stage II gasoline vapor 
recovery systems are required to he used 
at higher throughput GDFs located in 
Serious, Severe, and Extreme 
nonattainment areas for ozone.2 States 
were required to adopt a Stage II 
program into their SIPs, and the controls 
were to be installed according to 
specified deadlines following state rule 
adoption.' Since the early 19905, Stage 
2 gasoline vapor controls have provided 

:<Orlginally, the section 182fbH3) Stage n 
requirement also applied in all Moderate ozone 
nonattainment areas. However, under section 
202{al{B) or the CAA, 42 U,S,C. 7521(a)[6), the 
requirements o(secljon 182(1]/3) no longer apply in 
Moderale ozone nonaltainment arees after the EPA 
promulgated ORVR standards on AprilS. 1994. 59 
FR 18282, cooHied al40 CFR parts BB (including 
86.098-'8),88 and 600. Under implementation rule.~ 
issued in za02 for the 1997 a-hour ozone standard. 
the EPA relained the Stage II-related reqUirements 
nnder section 1IlZ{b)!3) as they applied for th« now
revoked l~hour ozone standard, 40 CFR 51,90otm5) 
and 40 (' ... F'R 51.916{a), 

aThh requirement only npplies to fucilities that 
sen more than a specified nnmber of gallons per 
monOI and Is set forth in sections IBZ(b}{3)(A)-(C} 
and 324(a)-[cj, Sectinn 18Z!bl(3)(B} has tbe 
following affective date requirement$ for 
implementatlun of Stage II after the adoption dale 
by a state of a Stage II rule: 6 monills after odoptinn 
of the state rulo, iorGDF$ built aiter the enaclment 
date {which for newly designatod areas wauld be 
the designation date}; 1 year after adoption date, for 
gas staHons pumping at ieullOQ,OOO gal/month 
basad on averaga monthly sales ()VI!I 2~}'car perind 
before adoption date; 2 years after adoption, for all 
otlLCts, 

substautial emissious reductions and 
have contributed to improved air quality 
over time, 

B. Stage II Vapor Recovery Systems 

When a gasoline-powered automobile 
or other vehicle is brought inlo a GDF 
to be refueled, the empty pOrliou of the 
fuel tank on the vehicle contains 
gasoline vapors. When Jiquid gasoUue is 
pumped into the partially empty gas 
tank! gasoHne vapors are forced out of 
the tank and fill pipe as the tank fills 
with liquid gasoline, \Vhere air 
pollution control technology is not 
used, these vapors arc emitted into the 
ambient air. In the atmosphere, these 
vapors can react with sunlight, nitrogen 
oxides and other volatile organic 
compounds to form ozone. 

There are two basic technical 
approaches to Stage II vapor recovery: A 
"balance" system, and a vacuum assist 
system. A balance type Stage]] control 
system has a rubber boot around tho 
gasoline nozzle spout that fits snugly up 
to a vehicle's gasoline fill pipe during 
refueling of the vehicle. With a halance 
system, when gasoline in the 
Ilndergl'Ound storage tank lUST) is 
pumped into a vehicle, a positive 
pressure differential is created between 
the veWele tank and the UST. This 
pressure differential draws the gasoline 
vapors from the vehicle fill pipe through 
the rubber boot and the concentric hoses 
and underground piping into the UST. 
This is known as a balance system 
hGcause gasoline vapors from the 
vehicle tank flow into the UST tank to 
halance pressures. About 30 percent of 
Stage II GDFs nationwide use the 
balance type Stage II system. 

The vacuum assist system is the other 
primary type of Stage II system 
currently in operation. This type of 
Stage II system nses a vacuum pump on 
the vapor return line to help draw 
vapors from the vehicle fill pipe into the 
UST. An advantage of this type of 
system is that the rubber boot around 
the nozzle can be smaller and lighter (or 
not used at a11) and still draw the vapors 
into the vapor return hose. This makes 
for an easier-to-handle nozzle, which is 
popular with customers, Ahout 70 
percent of Stage II GDFs nationwide use 
the vacuUm assist approach. 

New Stage n equipment is normally 
required to achieve 95 percent control 
effectiveness at certification. However, 
studies have shown that in~use control 
efficiency depends on the proper 
installation, operation, and maintenance 
of the control equipment at the GDF.4 

.;The Pel1nleum Equipment Institute bas 
published recommended installation practices [PElI 

Continued 
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Damaged, missing, or improperly 
operating components or systems can 
significantly degrade the control 
effectiveness of a Stage II system. 

In-use effectiveness ultimately 
depends on the consistency of 
inspections, follow-up review by state 
agencies, and actions by operators to 
perform inspections and field tests and 
conduct maintenance in a corrcct and 
timely manner. The EPA's early 
guidance for Stage II discussed expected 
training. inspection, and testing criteria, 
and most states have adopted and 
supplemented these criteria as deemed 
necessary for balance and vacuum assist 
systems)'iln some cases, stales have 
strictly followed tbe EPA guidance but 
other states bave required a lesser level 
of inspection and enforcement efforts. 
Past EPA studies have estimated Stage 
II in-use efficiencies of 92 percent with 
semi~annual inspections. 86 percent 
with annual inspections and 62 percent 
with minimal or less frequent state 
inspections,6 The in-use effectiveness of 
Stage II control systems may vary from 
state to slate, and may vary over lime 
within any state Or nonattainment area 
because the in-use efficiency of Stage 11 
vapor recovery systems depends heavily 
on tbe ongOing maintenance and 
oversight by GDF owners/operators and 
the state/local agencies. 

C. Onboard Refueling Vapor Recovery 
(ORVR) Systems 

In addition to Stage II controls. the 
1990 CAA Amendments required 
another method of controlling emissions 
from dispensing gasoline. Section 
202(a)(6) of the CAll. requires an 
onboard system of capturing vehicle
refueling emissions, commonly referred 
to as an ORVR system. 7 ORVR consists 
of an activated carbon canister insta11ed 
on the vehicle into which vapors are 
routed from the vehicle fuel tank during 
refueling. There the vapors are captnred 
by the activated carbon in the canister. 
To prevent the vapors from escaping 
throngh the fill pipe opening, the 
vehicle employs a seal in the fill pipe 
which allows liquid gasoline to enter 
but blocks vapor escape. In most cases, 

RP300-93] aod most stales require inspeclion. 
testing, and evalnation before a system is 
commissioned fur use. 

s"Enforcemeni Gnidance for Siage If Vehicle 
Refueliug Control Programs," U.S, EPA. Office of 
Air and Radiation. Office of Mobile Sources, 
December 1991. 

G"Technical Guidance-Stage n Vapur Recove:y 
Systems for Control of Vehicle Refueling at 
Gasoline Dispensing Facilities Volome I: Chapters." 
EPA-45013-91-02Za, November 1991. This study IS 
a composite nfmoltiplo sludies. 

7Unlike Stage n. which is a roqniremenlnnly in 
ozoun nonaltainment areas, ORVR requirements: 
apply to vehicles everywhere. More detail on ORVR 
15 avnilable at htrp:I/IV1'fw.epa.gol'lotaq/OflT,hlm. 

these are "liquid seals" created by the 
incoming liquid gasoline slightly 
backing noar the bottom of the fill pipe. 
'When the engine is started, the vapors 
are purged from the activated carbon 
and into the engine where they are 
burned as fuel. 

The EPA promulgated ORVR 
standards on April 6,1994 (59 FR 
16262). Section 202(a)(6) of the CAA 
required tbat the EPA's ORVR standards 
apply to light-duty vebicles 
manufactured beginning in the fourth 
model year after the model year in 
which the standards were promulgated, 
and that ORVR systems provide a 
minimum evaporative emission capture 
efficiency of 95 percent. 

Automobile manufacturers began 
installing ORVR on new passenger cars 
in 1998 when 40 percent of new cars 
were required to have ORVR. The 
regulation required the percentage of 
new cars with ORVR increase to 80 
percent in 1999 and 100 percent in 
2000. The regulation also required that 
ORVR for Ught duty trucks and vans 
«6000 pounds (Ibs) gross vehicle 
weight rating (GVWR)) was to be 
phased-in during 2001 with 40 percent 
of such new vehicles required to have 
ORVR in 2001. 80 percent in 2002 and 
100 percent in 2003. New heavier light
duty trucks (6001-8500 lbs GVWR) were 
required to bave 40 percent with ORVR 
by 2004. 80 percent by 2005 and 100 
percent by 2006. New trucks up to 
10.000 Ibs GVWR manufactured as a 
complete chassis were all req1lired to 
have ORVR by 2006. a Complete vehicle 
chassis for heavy~duty gasoline vehicles 
between 10,001 and 14,000 Ibs GVWR 
(Class 3) are very similar to those 
between 8,501 and 10,000 Ibs GVWR. 
Far model consistency purposes, 
manufacturers began installing ORVR 
on Class 3 complete chassis in 2006 as 
well. So. after 2006, essentially all new 
gasoline-powered vehicles less than 
14,000 Ibs GVWR are ORVR-equipped. 

ORVR does not apply to all vehicles, 
but those not covered by tbe ORVR 
requirement comprise a small 
percentage of the gasoline-powered 
highway vehicle fleet (approximately 
1.5 percent of gasoline consnmption). 
The EPA estimates tbat by Ihe end of 
2012, more than 71percent of vehicles 
cnrrently on tbe road will have ORVR.9 
This percentage will increase over time 
as older cars and trucks are replaced by 

a The EPA promulgated aRVR standards for light 
dUly vehide5 and trucb on April 5, 1994, 59 FR 
16262. romfied at 40CFR parIs B6 linclnding 
86.098-8), B8 and 600. 

IlSee EPA Memorandum "Onboattl Refueling 
Vapor Recm'erj' 'Widespread Use Assessment." A 
copy of this memorandum is located iu the docket 
for utis oction EPA-HQ-OAR-2010-10'l5, 

new models. However, under the 
current regulatory construct, 
motorcycles and heavy~duty gasoline 
vehicles not manufactured as a 
complete chassis are not required to 
install ORVR, so it is likely that there 
will be sOme very small percentage of 
gasoline refueling emissions not 
captured by ORVR controls. 

Even prior to the EPA's adoption of 
ORVRrequirements, in 1993 EPA 
adopted Onboard Diagnostic (OBD) 
System requirements for passenger cars 
and light trucks, and eventually did '0 
for heavy-duty gasoline vehicles up lo 
14,000 Ibs GVWR.' ° These systems are 
designed to monitor the in-use 
performance of various vehicle emission 
control systems and components, 
including protocols for finding 
problems in the purge systems and large 
and small vapor leaks in ORVRI 
evaporative emission controls.1"1 OBn II 
systems were phased in for these 
vehicle classes over the period [Tom 
1994-1996 for lighter vehicles and 
2005-2007 for beavy-duty gasoline 
vehicles, so, during the same time frame 
tbat manufactnrers were implementing 
ORVR into their vehicles, they already 
had implemented or were implementing 
OBD II systems. 

In 2000, the EPA published a report 
addressing the effectiveness of OBD II 
control systems,12 This study concluded 
that enhanced evaporative and ORVR 
emission control systems are durable 
and low emitting relative to tbe FTP 
(Federal Test Procedure) enhanced 
evaporative emission standards, and 
that OBD II evaporative emissions 
checks are a suilable replacement for 
functional evaporative emission tests in 
state inspection and maintenance (l/M) 
programs. OBD system codes are 
interrogated and evaluated in a 30-
vehicle emission 1fM program. A recent 
EPA review of OBD data gathered from 
11M programs from five states 13 

indicated relatively few vehicles had 
any evaporative systemMrelated OBD 
codes lhat would indicate a potential 

lU See Federal Register at 58 FR 9468 published 
February 19. 1993, iUld subsequeut ameudmeuts 
and the latest OBD regulations al 40 ern part 
86.1B06-{}5 for program requhmnenls in VariOIlS 

yeo.'L 
11 ORVR systems are hasically a subset of 

evaporative emission systems because they share 
Ibe: sama vapor liues, purge valves. pnrge Hnes. and 
activated carbon canister. 

12 "Effectiveness of OBD II Evaporative Emission 
MouHou-30 Vehicle Study," EPA 4ZI)-R-oO--018, 
Oc\oher 2000, 

13 Soo EPA Memorandum, "Review QfFrequency 
of Evaporative System Related OBB Codes for Fh'c 
State JIM Programs." A copy of this memorandum 
is located in the docket for this action EP A-HQ
OAR-'2010-1016, 
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problem with the vapor management 
system. 

Based on emissions tests of over 1,100 
in-use ORVR-equipped vehicles, EPA 
concluded that the average in-use 
efficiency of ORVR is 98 percent. The 
legal requirement for ORVR is 95 
percent efficiency. Thus, the actual 
reported control achieved in practice is 
greater than the statutorily required 
level of controL 

D. Compatibility Between Some Vapor 
Recovery Systems 

Even though the per-vehicle vapor 
recovery efficiency of ORVR exceeds 
that of Stage II, Stage II vapor recovery 
systems have provided valuable 
reductions in ozone precursors and air 
taxies as ORVR has been phased into 
the motor vehicle fleet. In fact, overall 
refueling emissions from vehicle fuel 
tanks are minimized by having both 
ORVR and Stage II in place, but the 
incremental gain from retaining Stage II 
decreases relatively quickly as ORVR 
penetration surpasses 75 percent of 
dispensed gasoline. Please see Table 2 
below. This occurs not only because of 
a decreasing amount of gasoline being 
dispensed to nou-ORVR equipped 
vehicles, but also because differences in 
operational design cbaracteristics 
between ORVR and vacuum assist Stage 
II systems may in some cases calise a 
reduction in the overall control system 
efficiency compared to what could have 
been achieved relative to the individual 
control efficiencies of either ORVR or 
Stage II emissions from the vehicle fuel 
tank. The problem arises because the 
ORVR canister captures the gasoline 
vapor emissions from the motor vehicle 
fuel tank rather than the vapors being 
drawn off by the vacuum assist Stage II 
system. This occurs because the fill pipe 
seal blocks the vapor from reaching the 
Stage II nozzle. Thus, instead of drawing 
vapor-laden air from the vehicle fuel 
tank into the underground storage tank 
(UST), the vacuum pum p of the Stage II 
system draws mostly fresh air into the 
UST. This fresh air causes gasoline in 
the UST to evaporate inside the UST 
and creates an internal increase in UST 
pressure. As the proportion of ORVR 
vehicles increases, the amount of fresh 
air, void of gasoline vapors, pumped 
into the UST also increases. Even with 
pressure/vacuum valves in place this 
eventually leads to gasoline vapors 
being forced out of tbe UST vent pipe 

into the ambient air. These new UST 
vent-stack emissions detract from the 
overall recovery efficiency at the GDF. 
As discussed in the proposed rule, the 
level of these UST vent stack emissions 
varies based on several factors but can 
result in a net 1 to 10 percent decrease 
in overall control efficiency of vehicle 
fuel tank emissions at any given GDF.14 
The decrease in efficiency varies 
depending on the vacuum assist 
technology design (including the use of 
a mini-boot for the nozzle and the ratio 
of volume of air drawn into the UST 
compared to the volume of gasoline 
dispensed (AiL) ratio), the gasoline Reid 
vapor pressure, the air and gasoline 
temperatures, and the fraction of 
throughput dispensed to ORVR 
vehicles. There are various technologies 
that address these UST vent-stack 
emissions and can extend the utility of 
Stage II to further minimize the overall 
control of gasoline vapor emissions at 
the GDF. These technologies include 
nozzles that sense when fresh air is 
being drawn into the UST and stop or 
reduce the air flow. These ORVR
compatible nozzles are now required in 
California and Texas. Another solution 
is the addition of processors on the UST 
vent pipe that capture or destroy the 
gasoline vapor emissions from the vent 
pipe. A number of these systems were 
presented in comments on the proposed 
rule. While they may have merit, 
installing these technologies adds to the 
expense of the control systems. 

E, Proposed Rule To Determine 
Widespread Use of ORVR 

Section 202(a)(6) of the CAA provides 
discretionary authority to the EPA 
Administrator to, by rule, revise or 
waive the section lB2(b)(3) Stage II 

].I See EPA Memorandum "On board Refueling 
Vapor Recovery Widespread Use AssessmenL" A 
copy ofthis memorandum is located in the docket 
for this ection EPA-HQ-OAR-201D-1076. The level 
of these UST vent stack emissions varies based on 
several factors; EPA estimates a 5.4 to 6.4 
percentage point decrease in Stage IT control 
efficiency in the 2011-2015 time frame at GDFs 
employing non-ORVR compatible vacuum assist 
Stage II nozzles. The decrease in effiCiency varies 
depending on the vacuum assisltechnology design 
(inclnding the nse of a mini-boot for the nozzle and 
the ratio of volume of air drawn into the UST 
compared to the volume of gasoline dispensed (AI 
L) ratio), the gasoline Reid vapor pressure, the air 
and gasoline temperatures, and the fraction of 
throughput dispensed to ORVR vehicles. The values 
will increase over lime as the fracti on of total 
gasoline dispensed to ORVR vehicles at Stage II 
GDFs increases. 

requirement for Serious, Severe, and 
Extreme ozone non attainment areas 
after the Administrator determines that 
ORVR is in widespread use throughout 
the motor vehicle fleet. The percentage 
of non-ORVR vehicles and the 
percentage of gasoline dispensed to 
those vehicles grow smaller each year as 
these older vehicles wear out and are 
replaced by new ORVR-equipped 
models. Given the predictable nature of 
this trend, the EP A proposed a date for 
ORVR widespread use. 

In the Notice of Proposed Rulemaking 
(NPRM) (76 FR 41731, July 15, 2011), 
the EPA proposed that ORVR 
widespread use will occur at the mid
point in the 2013 calendar year, relying 
upon certain criteria outlined in the 
proposed rule. This date was also 
proposed as the effective date for the 
waiver of the CAA section lB2(b)(3) 
Stage II requirements for Serious, Severe 
and Extreme ozone nonattainment areas, 

The EPA used two basic approaches 
iu determining when ORVR would be in 
widespread use in tbe motor vehicle 
fleet. Both approaches focused on the 
penetration of ORVR-equipped vehicles 
in the gasoline-powered highway motor 
vehicle fleet. The first proposed 
approach focused on the volume of 
gasoline that is dispensed into vehicles 
equipped with ORVR, and compared the 
emissions reductions achieved by ORVR 
alone to the reductions that can be 
achieved by Stage II controls alone. Tbe 
second approach focused on the fraction 
of highway motor gasoline dispensed to 
ORVR-equipped vehicles. 

In the proposal, the EPA included 
Table 1 (republisbed below). Tbis work 
was based on outputs from EPA's 
MOVES 2010 motor vehicle emissions 
model, which showed information 
related to the penetration of ORVR in 
the national motor vehicle fleet 
projected to 2020. These model outputs 
have been updated for the final rule to 
be consistent with the latest public 
release ofthe model (MOVES 2010a) 
since that is the version of the model 
states would use in any future inventory 
assessment work related to refueling 
emissions control. Overall, ORVR 
efficiency was shown in column 5 of 
Table 1 and was determined by 
multiplying the fraction of gasoline 
dispensed into ORVR-equipped vehicles 
by ORVR's 98 percent in-use control 
efficiency. 
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TABLE 1-PROJECTED PENETRATION OF ORVR IN THE NATIONAL VEHICLE FLEET BY YEAR-BASED ON MOVES 2010 

Vehicle population VMT Gasoline ORVR Efficiency Calendar year dispensed percentage Percentage percentage percentage 

2 3 4 5 

2006 ........................................................................................ . 39.5 48.7 46.2 45.3 
2007 ........................................................................................ . 45.3 54.9 52.5 51.5 
2008 ........................................................................................ . 50.1 60.0 57.6 56.4 
2009 ........................................................................................ . 54.3 64.5 62.1 60.9 
2010 ........................................................................................ . 59.0 69.3 66.9 65.6 
2011 ........................................................................................ . 63.6 73.9 71.5 70.1 
2012 ........................................................................................ . 67.9 78.0 75.6 74.1 
2013 ........................................................................................ . 71.7 81.6 79.3 77.7 
2014 ........................................................................................ . 75.2 84.6 82.6 80.9 
2015 ........................................................................................ . 78.4 87.2 85.3 83.6 
2016 ........................................................................................ . 81.2 89.4 87.7 85.9 
2017 ........................................................................................ . 83.6 91.2 89.7 87.9 
2018 ........................................................................................ . 85.6 92.7 91.3 89.5 
2019 ........................................................................................ . 87.5 93.9 92.7 90.8 
2020 ........................................................................................ . 89.0 94.9 93.9 92.0 

See EPA Memorandum "Onboard Refueling Vapor Recovery Widespread Use Assessment" in the docket (number EPA-HQ-OAR-201G-
1076) addressing details on issues related to values in this table. 

Note: In this table, the columns have the following meaning. 
1. Calendar year that corresponds to the percentages in the row associated with the year. 
2. Percentage of the gasoline-powered highway vehicle fleet that have ORVR. 
3. Percentage of vehicle miles traveled (VMT) by vehicles equipped with ORVR. 
4. Amount of gasoline dispensed into ORVR-equipped vehicles as a percentage of all gasoline dispensed to highway motor vehicles. 
5. Percentage from the same row in column 4 multiplied by 0.98. 

In the proposal, the EPA estimated 
that ORVR would need to achieve in-use 
emission reductions of about 77.4 
percent to be equivalent to the amount 
of control Stage II alone would achieve. 
This estimate was based on the in-use 
control efficiency of Stage II systems 
and exemptions for Stage II for lower 
throughput GDFs. In tbe NPRM, the 
EPA assumed that in areas where basic 
Stage II systems are used the control 
efficiency of Stage II gasoline vapor 
control systems is 86 percent. The use 
of this value depends on the assumption 
that daily and annual inspections, 
periodic testing, and appropriate 
maintenance are conducted in a correct 
and timely manner. In addressing 
comments, we have stated that this 
efficiency could be nearer to 60% if 
inspections testing and maintenance are 
not conducted and there is minimal 
enforcement. 15 

In the NPRM, the EPA estimated that 
the percentage of gasoline dispensed in 
an area that is covered by Stage II 
controls is 90 percent. Multiplying the 
estimated efficiency of Stage II systems 
(86 percent) by the estimated fraction of 
gasoline dispensed in nonattainment 
areas from Stage II-equipped gasoline 
pumps yielded an estimate of the area
wide control efficiency of Stage II 

15See• "Determination of Widespread Use of 
Onboard Refueling Vapor Recovery (ORVR) and 
Waiver of Stage II Vapor Recovery Requirements: 
Summary of Public Comments and Responses." 
March 2012. Document contained in docket EP A
HQ-OAR-2010-1076. 

programs of 77.4 percent (0.90 x 0.86 = 
0.774 or 77.4 percent) for emissions 
displaced from vehicle fuel tanks. 1617 

Table 1 indicated this level of ORVR 
control efficiency is expected to be 
achieved during calendar year 201~. 

In the second approach for estimating 
when ORVR is in widespread use, we 
also observed from Table 1 that by the 
end of calendar year 2012 more than 75 
percent of gasoline will be dispensed 
into ORVR-equipped vehicles. As 
discussed in the NPRM, the EPA 
believed that this percentage of ORVR 
coverage (;?:75 percent) is snbstantial 
enough to inherently be viewed as 
"widespread" under any ordinary 

16 See section 4.4.3 (especially Figure 4-14 and 
Table 4-4) in "Technical Guidance-Stage II Vapor 
Recovery Systems for Control of Vahicle Refueling 
Emissions at Gasoline Dispensing Facilities, 
Volume I: Chapters," EPA-450/3-91-Q22a, 
November 1991. A copy of this document is located 
in the docket for this action EP A-HQ-OAR-201Q-
1076. This is based on annual enforcement 
inspections and on allowable exemptions of 10,0001 
50,000 gallons per month as described in section 
324{a) of the CAA. The EPA recognizes that these 
two values vary by state and that in some cases 
actual in-use efficiencies, prescribed exemption 
levels, or both may be either higher or lower. 

17 AP-42, The EPA's emission factors document, 
identifies three sources of refueling emissions: 
Displacement, spillage. and breathing losses. In the 
EPA Memorandum "Onboard Refueling Vapor 
Recovery Widespread Use Assessment" (available 
in the public docket), the EPA determined that for 
separate Stage II and ORVR refueling events, 
spillage and breathing loss emission rates are 
similar. Thus, this analysis focuses on differences 
in controlled displacement emissions. 
Compatibility effects related to ORVR and Stage II 
vacnum assist systems are addressed separately. 

understanding of that term. 
Furthermore, in Table 1, the percentage 
of VMT by ORVR-equipped vehicles 
(column 3) and the amount of gasoline 
dispensed into ORVR-equipped vehicles 
(column 4) reached or exceeded 75 
percent between the end of year 2011 
and end of 2012. The EPA believed this 
provided further support for 
establishing a widespread use date after 
the end of calendar year 2012, Based on 
the dates derived from these MO basic 
approaches, the EPA proposed to 
determine that ORVR will be in 
widespread use by June 30, 2013, or the 
midpoint of calendar year 2013. 

VI. This Action 

A. Analytical Rationale for Final Rule 

Section 202(a)(6) of the CAA provides 
discretionary authority to the EPA 
Administrator to, by rule, revise or 
waive the section 182(b)(3) Stage II 
requirement after the Administrator 
determines that ORVR is in widespread 
use throughout the motor vehicle fleet. 
As discussed in the NPRM, the EPA has 
broad discretion in how it defines 
widespread use and the manner in 
which any final determination is 
implemented. In onr review of the 
public comments received on the 
proposal, no commenter indicated that 
a widespread use determination was 
inappropriate or took issue with the 
EPA's two-pronged analytical approach. 
We have integrated responses to many 
comments throughout the preamble to 
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this final rule, A morc detailed set of 
responses is in a document titled> 
«Determination of \>Videspread Use of 
Onhoard Refueling Vapor Recovery 
(ORVR) and Waiver of Stage II Vapor 
Recovery, Summary of Public 
Comments and Responses" that can be 
found iu the docket, EP A-HQ-OAR-
2010-1076, 

The analytical approaches used by the 
EPA to determine tbe widespread use 
date are influenced by severa] key input 
parameters that affect the estimates of 
the emission reduction benefits of Stage 
II alone versus the benefits of ORVR 
alone and the phase-in of ORVR
eqnipped vehicles. \'Ve received several 
comments on the assumptions and 
parameters used by tbe EPA in the 
:t\tpRM, and in some cases we have 
updated the information used in 
calculations that support tbe final rule, 
as discussed in the following 
paragraphs, 

j. ORVR Parameters 

• ORl1R efficiency. The EPA used an 
inMuse control efficiency of ORVR of 98 
percent in the proposal. This was based 
on the testing of 1,160 vehicles drawn 
from the field, EPA has updated its 
analysis to include an additional 478 
refueling emission lest results for 
ORVR-equipped vehicles tbat were 
couducted in calendar years 2010 and 
2011. The data set, which now includes 
over 1,600 vehicle tests for vehicles 
from model years 2000-2010 with 
mileages ranging from 10,000 to over 
100,000, continues to support the 
conclusion that the 98 percent in-use 
efficiency values remain appropriate,18 

• A10delillg program inprJts. The 
NPRM relied on EPA's MOVES 2010 
model for estimating ORVR vehicle fleet 
penetration, VMT by ORVR vehicles, 
and gallons of gasoline dispeused to 
ORVR vehicles. Since the development 
of the NPRM, the EPA has publicly 
released MOVES 2010a, The updated 
model incorporates many 
improvements. Those relevant here 
include updates in ORVR vehicle sales, 
sales projections. scrappage, fleet mix, 
annual VMT, and fuel efficiency. The 
EPA believes that the modeling 
undertaken to determine the widespread 
use date for the final rule should 
employ the EPA's latest MOVES 
modeling program because it contains 
updated information that bears on the 
subject of this rulemaking, and because 
the EPA expects states to a) so use it in 
any state-specific demonstrations 

HI See the EPA memorandum "Updated ORVR Iu
Use Efficiency." A copy oHhis memmandnm is 
located in the docl.:et for this action EP A-HQ-OAR-
2010-1076. 

supporting future SIP revisions, 
including revisions that seek to remove 
Stage II programs. 

2. Stage II Parameters 

• Stege II efficiency, The EPA used an 
inwuse control efficiency af86 percent 
for Stage IT in the proposal. As 
discussed above, Stage IT control 
efflciency depends on inspection, 
testing, and maintenance by GDF 
owner/operators, and inspection and 
enforcement by statellocal agencies, 
Typical values range from 62 percent to 
86 percent The public comments 
referred the EPA to additional reported 
information directly related to in-use 
effectiveness of Stage II vapor 
recovery, 1!t The reports indicate that for 
balance and vacuum-assist type Stage n 
systems in use in many states today, the 
in-use effectiveness of Stage II is 
typically near 70 percent. Nonetheless, 
the EPA has elected to retain the use of 
an 86 percent efficiency value in the 
analyses supporting the final rule. This 
is because many state programs have 
included the maintenance and 
inspection provisions recommended by 
EPA to achieve this level of efficiency 
in their initial SIPs tbat originally 
incorporated Stage II controls.20 Current 
in-use efficiency values may well be 
lower based on the performance of the 
Stage II technology itself or for other 
reasons related to maintenance and 
enforcement. We are not rejecting the 
additional information from 
commenters or the possibility that Stage 
II efficiency may be lower in some states 
or nonattainment areas, However, the 
EPA believes these issues are hest 
examined in the SIP review process. If 
real in-use efficiency across all existing 
Stage II programs is, in fact, lower than 
86 percent, the EPA's final analysis 
overestimates the length of time 
required for emissions reductions from 
ORVR alone to eclipse the reductions 
that can be achieved by Stage II ulone, 

• Stage 11 exemption Iate. In sections 
182(b)(3) and 324 of the CAA, Congress 
permitted exemptions from Stage n 
controls for GDFs ofless tban 10,000 
gallonslmonth (privates] and 50,000 
gallons/month (independent smull 

1"'5s8 "Draft Vapor Recovill)' Test Reporl:' AprH 
1999 by GARB and GAPCOA (now cleared for 
public use). and "Performallce of Balance Vapor 
Recovery Syslems at Gasoline Dispensing 
Facilities", prepared by the San Diego Air Pollutioll 
Cnntrol District, May 18, 2000. Both reports are 
availabl.e in the public (locket. 

:.l!'iThe EPA report, "Enforcemen\ Guidance fOt 
Stage n Vehicle Refueling Control Programs," U.S. 
EPA, Office of Air and Radiation, Office of Mobile 
Sources. December 1991, provides baslc EPA 
gnldance on what a stale SIP and accompanying 
regulations should include to acbieve bigh 
efficiency. 

business marketers). The EPA analysis 
indicated that these GDP lb.roughput 
values exempted about 10 percent of 
annual tbroughput in any given area. 
Some states included more strict 
exemption rates, most commonly 10,000 
gallons per month (3 percent of 
throughput) for both privates and 
independent small business marketers. 
A few other states' exemption 
provisions used values that fell within 
or outside this range.2l Of the 21 states 
and lhe District of Columbia with areas 
classified as Serious, Severe, or Extreme 
for ozone and/or within the Ozone 
Transport Region, the plurality 
incorporated exemption provisions in 
tbeir state regulations, which exempled 
about 10 percent of throughput.22 
Therefore, we believe it remains 
reasonable to use that value within this 
analysis . 

• Compatibility factor for vacllum 
assist Stage II systems, The EPA 
discussed the compatibility factor at 
length in the NPRM and provided 
relevant materials in the docket. Several 
commenters asked that the EPA provide 
guidance on how the compatibility 
factor should be incorporated into any 
similar analysis conducted by a state for 
purposes of future SlP revisions 
involving Stage II programs, The 
magnitude of the compatibility factor for 
any given area varies depending on 
ORVR penetration, fraction of vacuum 
assist nozzles relative to balance 
nozzles, and excess AIL for vacuum 
assist nozzles. Two states have adopted 
measures to reduce this effect through 
the use of ORVR-compatible nozzles 
and one state prohibits vacuum assist 
nozzles completely, Due ta these 
significant variables. the EPA is electing 
not to include the compatihility faclar 
in the widespread use date 
determination analysis, but wm provide 
the guidance requested by the 
commenlers for use in making future 
SIP revisions. To the extent that 
compatibility emissions across all 
existing Stage rr programs as a whole are 
significant, the EPA's final analysis 
overestimates Ule length of time 
required for emissions reductions from 
ORVR alone to eclipse the reductions 
that can be achieved by Stage II alone, 

B. Updated Analysis of Widespread Use 
As discussed previously, the EPA has 

used two approaches for determining 

:n Thera are a few states that limit Siage 11 
exemptions to only GOFs with less than 10,000 gpm 
throughput, which would exempt about thwe to 
fiva petcent of area-wide throughput. 

;:;:: See the EPA memorandum "Summary of Slage 
11 Exemptio!) Pr<18IaID Values:' A copy of this 
memorandum is located in the docket filS this 
action in EPA-HQ-OAR-2010-1U76. 
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RULES and REGULATIONS 

ENVIRONMENTAL PROTECTION AGENCY 

40 CFR Parts 86, 88, and 600 

(AMS-FRL-4S31-6) 

RIN 2060-AC64 

Page I 

Control of Air Pollution From New Motor Vehicles and New Motor Vehicle Engines; Refueling Emission Regulations 
for Light-Duty Vehicles and Light-Duty Trucks 

Wednesday, April 6, 1994 

*16262 AGENCY: Environmental Protection Agency (EPA). 

ACTION: Final rule, 

SUMMARY: This document contains EPAls final rule implementing the control of vehicle refueling emissions through 
the use of vehicle-based systems. It applies to light-duty vehicles and light-duty trucks. The rule applies to all fuels used 
by a vehicle, and includes special provisions for vehicles/fuels judged to be inherently low in refueling emissions, For 
light-duty vehicles, the requirements begin in tbe 1998 model year, and phase in over three model years. In the 1998 
model year, 40 percent of each manufacturer's light-duty vehicles must meet the requirements. This increases to 80 per
cent in the 1999 model year and rises to 100 percent in model years 2000 and later. A special provision for phase-in is 
also included for small volume manufacturers of light-duty vehicles. 

This requirement also applies to light-duty trucks. For light-duty trucks with a gross vehicle weight rating of 0-6000 Ibs, 
the requirement begins in model year 2001 and phases-in OVer three model years at the same rate as applied to light-duty 
vehicles, For light-duty trucks with a gross vehicle weight rating of 6001-8500 lbs, the requirement commences in model 
year 2004 and phases-in over three model years at the same rate as light-duty vehicles. The rule does not apply to heavy
duty vehicles. 

This rule also establishes certification requirements covering test procedures for integrated and non~integrated control 
system designs, a refueling emission standard of 0.20 gigallon and other related certification requirements and provi
sions, Finally, the rule contains enforcement provisions related to liability, Selective Enforcement Auditing and noncon
fonnancc penalties, 

EFFECTIVE DATES: This final rule is effective on May 6,1994. 

The new infonnation collection requirements contained in 40 CFR parts 86 and 88 applying to 1998 and later model year 
vehicles have not been approved by the Office of Management and Budget (OMB) and are not effective until OMB has 
approved them. EPA will publish a technical amendment in the Federal Register once the information collection require
ments are approved. 

ADDRESSES: Materials relevant to this final rule are contained in Public Docket No. A-87-11, located in the Air and 

© 2011 Thomson Reuters, No Claim to Orig. US Gov. Works. 
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amended Pub. L. 95-95, title I, §106, Aug. 7,1977, 
91 Stat. 691.) 

CODIFIC.A:. TION 

Section was formerly classified to section 1857c--4 of 
this title. 

PRIOR PROVlSIONS 

A prior section 109 of act July 14, 1955, was renum
bered section 116 by Pub. L. 91-604 and is classified to 
section 7416 of this title. 

AMEND!'.1ENTS 

1977-Subsec. (c). Pub. L. 95-95, § 106(b), added subsec. 
(c). 

Subsec. (d). Pub. L. 95-95, §106(a), added subsec. (d). 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex
cept as otherwise expressly provided, see section 406(d) 
of Pub. L. 95-95, set out as a note under section 7401 of 
this title. 

MODlFICATION OR RESCISSlON OF RULES, REGULATIONS, 
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI
CATlONS, AUTHORIZATlONS, DELEGATIONS, AND OTHER 
ACTIONS 

All rules, regulations, orders, determinations, con
tracts, certifications, authorizations, delegations, or 
other actions duly issued, made, or taken by or pursu
ant to act July 14, 1955, the Clean Air Act, as in effect 
immediately prior to the date of enactment of Pub. L. 
95-95 [Aug. 7, 1977] to continue in full force and effect 
until modified or rescinded in accordance with act July 
14, 1955, as amended by Pub. L. 95-95 [this chapter], see 
section 406(b) of Pub. L. 95-95, set out as an Effective 
Date of 1977 Amendment note under section 7401 of this 
title. 

TERMINATION OF ADVISORY COM1U'ITEES 

Advisory committees established after Jan. 5, 1973, to 
terminate not later than the expiration of the 2-year 
period beginning on the date of their establishment, 
unless, in the case of a committee established by the 
President or an officer of the Federal Government, such 
committee is renewed by appropriate action prior to 
the expiration of such 2-year period, or in the case of 
a committee established by the Congress, its duration 
is otherwise provided for by law. See section 14 of Pub. 
L. 92--463, Oct. 6, 1972, 86 Stat. 776, set out in the Appen
dix to Title 5, Government Organization and Employ
ees. 

ROLE OF SECONDARY STANDARDS 

Pub. L. 101-549, title VIII, §817, Nov. 15, 1990, 104 Stat. 
2697, provided that: 

"(a) REPORT.-The Administrator shall request the 
National Academy of Sciences to prepare a report to 
the Congress on the role of national secondary ambient 
air qnality standards in protecting welfare and the en
vironment. The report shall: 

"(1) include information on the effects on welfare 
and the environment which are caused by ambient 
concentrations of pollutants listed pursuant to sec
tion 108 [42 U.S.C. 7408] and other pollutants which 
may be listed; 

"(2) estimate welfare and environmental costs in
curred as a result of such effects; 

"(3) examine the role of secondary standards and 
the State Implementation planning process in pre
venting such effects; 

"(4) determine ambient concentrations of each such 
pollutant which would be adequate to protect welfare 
and the environment from such effects; 

"(5) estimate the costs and other impacts of meet
ing secondary standards; and 

"(6) consider other means consistent with the goals 
and objectives of the Clean Air Act [42 U.S.C. 7401 et 

seq.] which may be more effective than secondary 
standards in preventing or mitigating such effects. 
"(b) SUB!'.nsslON TO CONGRESS; COMMENTS; AUTHORlZA-

TION.-(l) The report shall be transmitted to the Con
gress not later than 3 years after the date of enactment 
of tbe Clean Air Act Amendments of 1990 [Nov. 15, 1990]. 

"(2) At least 90 days before issuing a report the Ad
ministrator shall provide an opportunity for public 
comment on the proposed report. The Administrator 
shall include in the flnal report a summary of the com
ments receIved on the proposed report. 

"(3) Tbere are authorized to be appropriated such 
sums as are necessary to carry out this section." 

§ 7410. State implementation plans for national 
primary and secondary ambient air quality 
standards 

(a) Adoption of plan by State; submission to Ad
ministrator; content of plan; revision; new 
sources; indirect source review program; 
supplemental or intermittent control systems 

(I) Each State shall, after reasonable notice 
and public hearings, adopt and submit to the Ad
ministrator, within 3 years (or such shorter pe
riod as the Administrator may prescribe) after 
the promulgation of a national primary ambient 
air quality standard (or any revision thereof) 
under section 7409 of this title for any air pollut
ant, a plan which provides for implementation, 
maintenance, and enforcement of such primary 
standard in each air quality control region (or 
portion thereof) within such State. In addition, 
such State shall adopt and submit to the Admin
istrator (either as a part of a plan submitted 
under the preceding sentence or separately) 
within 3 years (or such shorter period as the Ad
ministrator may prescribe) after the promulga
tion of a national ambient air quality secondary 
standard (or revision thereof), a plan which pro
vides for implementation, maintenance, and en
forcement of such secondary standard in each 
air quality control region (or portion thereof) 
within such State. Unless a separate public 
hearing is provided, each State shall consider its 
plan implementing such secondary standard at 
the hearing required by the first sentence of this 
paragraph. 

(2) Each implementation plan submitted by a 
State under this chapter shall be adopted by the 
State after reasonable notice and public hear
ing. Each such plan shall-

(A) include enforceable emission limitations 
and other control measures, means, or tech
niques (including economic incentives such as 
fees, marketable permits, and auctions of 
emissions rights), as well as schedules and 
timetables for compliance, as may be nec
essary or appropriate to meet the applicable 
requirements of this chapter; 

(B) provide for establishment and operation 
of appropriate devices, methods, systems, and 
procedures necessary to-

(i) monitor, compile, and analyze data on 
ambient air quality, and 

(ii) upon request, make such data available 
to the Administrator; 

(0) include a program to provide for the en
forcement of the measures described in sub
paragraph (A), and regulation of the modifica
tion and construction of any stationary source 
within the areas covered by the plan as nec-
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essary to assure that national ambient air 
quality standards are achieved, including a 
permit program as required in parts C and D of 
this subchapter; 

(D) contain adequate provisions-
(i) prohibiting, consistent with the proVi

sions of this subchapter, any source or other 
type of emissions activity within the State 
from emitting any air pollutant in amounts 
which wi11-

(1) contribute significantly to nonattain
rnent in, or interfere with maintenance by, 
any other State with respect to any such 
national primary or secondary ambient air 
quality standard, or 

(11) interfere with measures required to 
be included in the applicable implementa~ 
tion plan for any other State under part C 
of this subchapter to prevent significant 
deterioration of air quality or to protect 
visibility, 
(ii) insuring compliance with the applica

ble reqUirements of sections 7426 and 7415 of 
this title (relating to interstate and inter
national pollution abatement); 
{E} provide (1) necessary assurances that the 

State (or. except where the Administrator 
deems inappropriate, the general purpose local 
government 01' governments, or a regional 
agency designated by the State or general pUl'~ 
pose local governments for such purpose) will 
have adequate personnel, funding, and author
ity under State (and, as appropriate, loca]) law 
to carry out such implementation plan (and is 
not prohibited by any prOvision of Federal or 
State law from carrying out such implementa~ 
tion plan or portion thereof), (ii) requirements 
that the State comply with the requirements 
respecting State boards under section 7428 of 
this title, and (iii) necessary assurances that, 
where the State has relied on a local or re
gional government .. agency, or instrumental
ity for the implementation of any plan provi~ 
sion. the State has responsibility for ensuring 
adequate implementation of such plan provi
sion; 

(F} require, as may be prescribed by the Ad
ministrator~ 

(i) the installation, maintenance, and re
placement of equipment, and the implemen
ta.tion of other necessary steps, by owners or 
operators of stationary sources to monitor 
emissions from such SOUTces, 

(ii) periodic reports on the natill'e and 
amounts of emissions and emissions-related 
data. from such sources. and 

(iii) correlation of such reports by the 
State agency with any emission limitations 
or standards established pursuant to this 
chapter, which reports shall be available at 
reasonable times for public inspeotion; 
(G) provide for authority comparable to that 

in sectlon 7603 of this title and adequate con~ 
tingency plans to implement such authority; 

(H) provide for revision of such plan-
(1) from time to time as may be necessary 

to take account of revisions of such national 
primary or secondary ambient air quality 
standard 01' the availability of improved or 
more expeditious methods of attaining such 
standard, and 

{ii} except as provided in paragraph (3)(0), 
whenever the Administrator finds on the 
basis of information available to the Admin
istrator that the plan is substantially inad~ 
equate to attain the national ambient air 
quality standard which it implements 01' to 
otherwise comply with any additional re
quirements established under this chapter; 

(I) in the case of a plan or plan revision fOl' 
an area designated as a nonattainment area, 
meet the applicable requirements of pal't D of 
this subchapter (relating to nonattainment 
areas); 

(J) meet the applicable requirements of sec
tion 7421 of this title (relating to consUlta
tion), section 7427 of this title (relating to pub
lic notification), and part C of this subchapter 
(relating to prevention of significant deterio
ration of ail' quality and visibility protection); 

(K) provide for~ 
(1) the performance of such air quality 

modeling as the Administrator may pre
scribe for the pUl'pose of predicting the ef
fect on ambient air quality of any emissions 
of any air pollutant for which the Adminis
trator has established a national ambient 
air quality standard, and 

(11) the submission, upon request, of data 
related to such air quality modeling to the 
Administrator; 

(L) require the owner or operator of each 
major stationary source to pay to the permit
ting authority, as a condition of any permit 
required under this chapter, a fee sufficient to 
cover--

(1) the reasonable costs of reviewing and 
acting upon any application for such a per
mit, and 

(ii) if the owner or operator receives a per
mit for such source, the reasonable costs of 
implementing and enforCing the terms and 
conditions of any such permit (not including 
any court costs or other costs associated 
with any enforcement action), 

until such fee requirement is superseded with 
respect to such sources by the Administrator's 
approval of a fee progTam under subchapter V 
of this chapter; and 

(M) prOvide for consultation and participa
tion by local political SUbdivisions affected by 
the plan. 

(3)(A) Repealed. Pub. L. 101-519. title I, 
§lOl(d)(1), Nov. 15.1990. 104 Stat. 2409. 

(B) As soon as practicable. the Administrator 
shall, consistent with the purposes of this chap
ter and the Energy Supply and Environmental 
Coordjnation Act of 1974 [15 U,S,C. 791 et seq,], 
review each State's applicable implementation 
plans and report to the State on whether such 
plans can be revised in relation to fuel burning 
stationary sources (or persons supplying fuel to 
such sow'ces) without interferin~ with the at
tainment and maintenance of any national am
bient air quality standal'd within the period per
mitted in this section. If the Administrato}' de· 
termines that any such plan can be revised, he 
shall notify the State that a plan revision may 
be submitted by the State. Any plan revision 
which is submitted by the State Shall, after pub~ 
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He notice and oppor1iunity fol' publiC hearing. be 
approved by the Administrator if the revision 
relates only to fuel burning stationary sources 
(or persons supplying fuel to such sources), and 
the plan as revised complies with paragraph (2) 
of this subsection. The Administrator shall ap
prove 01' disapprove any revision no later than 
titree months after its submission. 

(0) Neither the State, in the case of a plan (or 
pOl'tion thereof) approved under this subsection, 
nor the Administrator, in the case of a plan (or 
portion thereof) promulgated under subsectjon 
(0) of this section, shall be required to revise an 
applicable implementation plan because one or 
more exemptions under section 7418 of tM:::; title 
(relating to Federal facilities), enforcement or
ders under section 7113(d)l of this title, suspen
sions und~r sUbsection (f) 01' (g) of this section 
(relating to temporary energy or economic au
thOlity), orders under section 7419 of this title 
(rolating to primary nonferrous smelters), or ex
tensions of compliance in decrees entered under 
section 7413(e)1 of this title (relating to iron
and steel-producing operations) have been grant
ed, if such plan would have met the require
ments of this sectiOn if no such exemptions, or
ders, or extensions had been granted. 

(4) Repe.led. Pub. L. 101-549, title I, §101(d)(2), 
Nov. 15, 1990, 101 Stat. 2109. 

(5)(A)(i) Any State may include in a State im
plementation plan, but the Administrator may 
not reqUire as a condition of approval of such 
plan under this section, any indirect source re
view program. The Administrator may approve 
and enforce, as part of an applicable implemen
tation plan, an indirect source review program 
which the State chooses to adopt and submit as 
part of its plan. 

(ii) Except as provided in subparagraph (B), no 
plan promulgated by the Administrator shall in
clude any indirect source review program for 
any air quality control region, or portion there
of. 

(iii) Any State may revise an applicable imple
mentation plan approved under this subsection 
to suspend or revoke any such program included 
in such plan, provided that such pla.n meets the 
requirements of this section. 

(B) The Administrator shall have the author
ity to promulgate, implement and enforce regu
lations under subsection (c) of this section re~ 
specting indirect source review programs which 
apply only to federally assisted highways, ajr~ 
ports, and other major federallY assisted indi
rect sources and federally owned or operated in
direct sources. 

(C) For purposes of this paragraph. the term 
"indirect source" means a facility. building, 
structure, installation, real property, rQad, Qt' 

highway which attracts, or may attract, mobile 
sources of pollution. Such term inclUdes parking 
lots, parking garages, and other facilities sub
ject to any measure for management of parking 
supply {within the meaning of subsection 
(c)(2)(D){ii) of this section), including regulation 
of existing off-street parking but such term does 
not include new or existing on-street parking. 
Direct emissions sources 01' facilities at. within. 
or assooiated with. any indirect source shall not 

lSee References in Text note below, 

be deemed indirect sources for the purpose of 
this paragraph. 

(D) For purposes of this paragraph the term 
"indirect source review prOgl-am" means the fa
cility-by-facility review of indirect sources of 
air pollution, including such measures as are 
necessary to assw'e, or assist in assuring, that n. 
new or modified indirect source will not attract 
mobile sources of ail' pollution, the emissions 
from which would cause 01' contribute to air pol
lution concentrations-

(i) exceeding any national primary ambient 
air quality standard for a mobile source-relat
ed air pollutant after the primary sUlndard at
tainmen t date, or 

(H) preventing maintenance of any such 
standard after such date, 

(E) For purposes of this paragraph and para
graph (2)(B), the term "transportation control 
measure" does not include any measure which is 
an "indirect source review program"" 

(6) No State plan shall be treated as meeting 
the requirements of this section unless such 
plan provides that in the ca.se of any source 
which uses a supplemcntal, or intermittent con
trol system for purposes of meeting the require
ments of an order under section 7413(d)1 of this 
title or section 7419 of this title (relating to pri
mary nonferrous smelter orders), the owner or 
operator of such source may not temporarily re
duce the pay of any employee by reason of the 
use of such supplemental or intermittent or 
other dispersion dependent control system, 
(b) Extension of period for submission of plans 

The Administrator may, wherever he deter
mines necessary, extend the period for submis
sion of any plan or portion thereof which imple
ments a national secondary ambient air quality 
standard for a period not to exceed 18 months 
from the date otherwise required for submission 
of such plan. 
(e) Preparation and pUblication by Adminis

trator of proposed regulations setting forth 
implementation plan; transportation regula
tions study and report; parking surcharge; 
suspension authority; plan implementation 

(1) The Administrator shall promulgate a Fed
eral implementation plan at any time Within 2 
years after the Administrator-

(A) finds that a State has failed to make a 
required submission 01' finds that the p1an 01' 

plan revision submitted by the State does not 
satisfy the minimum criteria estabUshed 
under subsection (k)(l)(A) of this section, or 

(B) disapproves a State implementation p1an 
submission in whole 01' in part, 

unless the State conects the deficiency, a.nd the 
Administrator approves the plan Or plan revi
sion, before the Administrator promulgates such 
Federal implementation plan. 

(2)(A) Repealed. Pub. L, 101-549, title I, 
§ 101(d)(3)(A), Nov. 15, 1990, 104 Stat. 2409, 

(B) No parking surcharge regulation may be 
required by the Administrator under paragraph 
(1) of this subsection as a part of an applicable 
implementation plan, All parking surcharge reg
ulations previously l'equired by the Adminis
trator shaH be void upon June 22, 1974.. This sub
paragraph shall not prevent the Administrator 
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from approving parking surcharges if they are 
adopted and submitted by a State as part of an 
applicable implementation plan. The Adminis
trator may not eondition approval of any imple
mentation plan submitted by a State on such 
plan's including a parlring surcharge regulation. 

(C) Repealed. Pub. L. 101-549, title I, 
§ 10!(d)(3)(B), Nov. 15, 1990, 104 Stat. 2409. 

(D) For purposes of this paragraph-
(i) The term Hparking surcharge regulation" 

means a regulation imposing or requiring the 
imposition of any tax, surcharge, fee, or other 
charge on parking spaces, or any other area 
used for the temporary storage of motor vehi
cles. 

(ii) The term "management of parking sup
ply" shall include any requirement providing 
that any new facility containing a given num
ber of parking spaces shall receive a permit or 
other prior approval, issuance of which is to be 
conditioned on air quality considerations. 

(iii) The term "preferential busJcarpool 
lane" shall include any requirement for the 
setting aside of one or more lanes of a street 
or highway on a permanent or temporary basis 
for the exclusive use of buses or carpools, or 
both. 
(E) No standard, plan, 01' requirement, relating 

to management of parking supply or pref
erential bus/carpool lanes shall be promulgated 
after June 22, 1974. by the Administrator pursu
ant to this section, unless such promulgation 
has been subjected to at least one public hearing 
which has been held in the area affected and for 
which reasonable notice has been given in such 
area. If substantial changes are made following 
public hearings, one 01' more additional hearings 
shall be held in such area after such notice. 

(3) Upon application of the chief executive of
ficer of any general purpose uni t of local govern
ment, if the Administrator determines that such 
unit has adequate authority under State or local 
law, the Administrator may delegate to such 
unit the authority to implement and enforce 
within the jurisdiction of such unit any part of 
a plan promulgated under this subsection. Noth
ing in this paragraph shall prevent the Adminis
trator from implementing or enforcing any ap
plicable provision of a plan promulgated under 
this subsection. 

(4) Repealed. Pub. L. 101-549, title I, 
§ 10I(d)(3)(C), Nov. 15, 1990, 104 Stat. 2409. 

(S)(A) Any measure in an applicable implemen
tation plan which requires a toll 01' other charge 
for the use of a bridge located entirely within 
one city shall be eliminated from such plan by 
the Administrator upon application by the Gov
ernor of the State, which application shall in
clude a certification by the Governor that he 
will revise such plan in accordance with sub
paragraph (B). 

(B) In the case of any applicable implementa
tion plan with respect to which a measure has 
been eliminated under subparagraph (A), such 
plan shall, not later than one year after August 
7, 1977, be revised to include comprehensive 
measures to: 

(i) establish, expand, or improve public 
transportation measures to meet basic trans
portation needs, as expeditiously as is prac
ticable; and 

(ii) implement transportation control meas
ures necessary to attain and maintain na
tional ambient air quality standards, 

and such revised plan shall, for the purpose of 
implementing such comprehensive public trans
portation measures, include requirements to use 
(insofar as is necessary) Federal grants, State or 
local funds, or any combination of such grants 
and funds as may be consistent with the terms 
of the legislation providing such grants and 
funds. Such measures shall, as a substitute for 
the tolls or charges eliminated under subpara
graph (A), provide for emissions reductions 
equivalent to the reductions which may reason
ably be expected to be achieved through the use 
of the tolls or charges eliminated. 

(0) Any revision of an implementation plan for 
purposes of meeting the requirements of sub
paragraph (B) shall be submitted in coordination 
with any plan revision required under part D of 
this subchapter. 
(d). (e) Repealed. Pub. L. 101-549, title I, 

§ 101(d)(4), (5), Nov. IS, 1990, 104 Stat. 2409 

(f) National or regional energy emergencies; de
termination by President 

(1) Upon application by the owner or operator 
of a fuel burning stationary source, and after no
tice and opportunity for public hearing, the 
Governor of the State in which such source is lo
cated may petition the President to determine 
that a national or regional energy emergency 
exists of such severity that-

(A) a temporary suspension of any part of 
the applicable implementation plan or of any 
requirement under section 76S1j of this title 
(concerning excess emissions penalties or off
sets) may be necessary, and 

(B) other means of responding to the energy 
emergency may be inadequate. 

Such determination shall not be delegable by 
the PreSident to any other person. If the Presi
dent determines that a national or regional en
ergy emergency of such severity exists, a tem
porary emergency suspension of any part of an 
applicable implementation plan or of any re
quirement under section 76S1j of this title (con
cerning excess emissions penalties or offsets) 
adopted by the State may be issued by the Gov
ernor of any State covered by the PreSident's 
determination under the condition specified in 
paragraph (2) and may take effect immediately. 

(2) A temporary emergency suspension under 
this subsection shall be issued to a source only 
if the Governor of such State finds that-

(A) there exists in the vicinity of such 
source a temporary energy emergency involv
ing high levels of unemployment 01' loss of 
necessary energy supplies for residential 
dwellings; and 

(B) such unemployment or loss can be to
tally or partially alleviated by such emer
gency suspension. 

Not more than one such suspension may be is
sued for any source on the basis of the same set 
of circumstances or on the basis of the same 
emergency. 

(3) A temporary emergency suspension issued 
by a Governor under this subsection shall re-
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main in effect for a maximum of four months Ol' 
such lesser period as may be specified in a dis
approval order of the Administrator, if any. The 
Administrator may disapprove such suspension 
jf he determines that it does not meet tbe re~ 
qUirements of paragraph (2), 

(4) This subsection shall not apply in the case 
of a plan provision or requirement promulgated 
by the Administrator under subsection (c} of 
this section, but in any such case the President 
may grant a temporary emergency suspension 
for a four month period of any such provision 01' 
req uirement jf he makes the determinations and 
findinoo-s specliied in paragraphs (1) and (2), 

(5) The Governo.r may include in any tem
porary emergency suspension issued under this 
sUbsection a provision delaying for a period 
identical to the period of such suspension any 
compliance schedule (or increment of progress) 
to which such source is subject under section 
1857c-10 2 of this title, as in effect before August 
'7, 1977, or section 74l3{d)"l of this title, upon a 
finding that suoh source is unable to comply 
with suoh sohedule (or increment) solely because 
of the conditions on the basis of whicb a suspen
sion was issued under this subsection. 
(g) Governor's autbority to issue temporary 

emergency suspensions 
(1) In the case of any State Which has adopted 

and submitted to the Administrator a proposed 
plan revision which the State determines-

(A) meets the requirements of this section, 
and 

(B) is necessary (1) to prevent the closing for 
one year or more of any source of ail' pollu
tion, and (ii) to prevent SUbstantial increases 
in unemployment which would result from 
such Closing, and 

which the Administrator has not approved or 
disapproved under this seetion within 12 months 
of submission of the proposed plan revision, the 
Governor may issue a temporary emergency sus.. 
pension of the part of the applicable lmp1emen~ 
tation plan for such State which is proposed to 
be revised with respect to such source, The de~ 
termination under subparagraph (B) may not be 
made with respect to a source which would close 
without regard to whether or not the proposed 
plan revision is approved. 

(2) A temporary emergency suspension "issued 
by a Governor under this subsection shall re
main in effect for a maximum of four months or 
such lesser period as may be specified in a dis
approval order of the Administrator. The Ad
ministrator may disapprove such suspensiOn if 
he determines that it does not meet the require
ments of this subsection. 

(3) The Governor may include in any tem
porary emergency suspension issued under this 
subsection a provision delaying for a period 
identical to the period of such suspension any 
compliance schedule (or increment of progress) 
to which such source is subject under section 
l857c-102 of this title as in effect before August 
7, 197'7, 01' under section 7413(d)2 of this title 
upon a finding that such source is unable to 
comply with such schedule (or increment) solely 
because of the conditions on the basis of which 
a suspension was issued under this subsection. 

2See References In Text notu below, 

(h) Publication of comprehensive document for 
each State setting forth requirements of ap~ 
pIicable implementation plan 

(1) Not later than 5 years after November 15. 
1990, and every 3 years thereafter, the Adminis
trator shall assemble and publish a comprehen
sive document for each State setting forth an 
requirements of the applicable implementation 
plan for such State and shall publish notice in 
the Federal Register of the availability of such 
documents, 

(2) The Administrator may promulgate such 
regulations as may be reasonably necessary to 
cany out the purpose of this subsection. 
{j} ~Iodification of requirements probibited 

Except for a primary nonferrous smelter order 
under section 7419 of this title, a suspension 
under subsection (0 or (g) of this section (relat~ 
ing to emergency suspensions), an exemption 
under section 1418 of this title (relating to cer
tain Federal facilities), an order under section 
7413(d)2 of this title (relating to compliance or
ders), a plan promulgation under subsection (c) 
of this section, or a plan revision under sub
section (a)(3) of this section; no order, suspen
sion, plan revjsion, or other action modifying 
any requirement of an applicable implementa
tion plan may be taken with respect to any sta
tionary source by the State or by the Adminis
trator. 
(j) Technological systems of continuous emission 

reduetion on new or modified stationary 
sources, compliance with performance stand
ards 

As a condition for issuance of any permit re
quired under this subchapter, the owner or oper
ator of each new or modified stationary source 
whioh is required to obtain such a permit must 
show to the satisfaotion of the permitting au
thority that the technological system of contin
uous emlssion reduction which js to be used at 
such source will enable it to comply wjth the 
standards of performance which are to apply to 
such source and that the construct jon 01' modi
fication and operation of such source will be in 
compliance with all other requirements of this 
chapter, 
(k) Environmental Protection Agency action on 

plan submissions 
(1) Completeness of plan submissions 

(A) Completeness criteria 
Within 9 months after November 15. 1990, 

the Administrator shall promulgate mini
mum criteria that any plan submission must 
meet before the Administrator is required to 
act on such submission Wlder this sub
section. The criteria shall be limited to the 
information necessary to enable the Admin
istrator to determine whether the plan sub
mission complies wi th the provisions of this 
chapter. 
(B) Completeness finding 

Within 60 days of the Administrator's re
ceipt of a plan or plan reviSion, but no later 
than 6 months after the date, if any, by 
which a State is required to submit the plan 
or l'evision, the Administrator shall deter-
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mine whether the minimum criteria estab
lished Pill'suant to subparagraph (A) have 
been met. Any plan or plan l'ev"1sion that a 
State 5ubnlits to the Administrator, and 
that has not been determined by the Admin
istrator (by the date 6 months after receipt 
of the submission) to have failed to meet the 
minimum critel'ja, established pursuant to 
subpa.ra.graph (A). shall on that date be 
deemed by operation of law to meet such 
minim urn cri teria. 
(e) Effect of finding of incompleteness 

Where the Administrator determines that 
a plan submission (or part thereof) does not 
meet the minimum criteria established PUl'
suant to subparagraph (A), the State shall be 
treated as not baving made the submission 
(or, in tbe Administrator's discretion, part 
tbereof). 

(2) Deadline for action 
Within 12 months of a determination by the 

Administrator (or a determination deemed by 
operation of law) under paragraph (1) that a 
State has submitted a plan or plan revision 
(or, in the Administrator's discretion, part 
tbereof) that meets tbe minimum criteria es
tablished pursuant to paragraph (1), if applica
ble (or, if those criteria are not applicable, 
within 12 montbs of submission of the plan or 
revision), the Administrator sball act on the 
submission in accordance with paragraph fa). 
(3) Full and partial approval and disapproval 

In tbe case of any submittal on which the 
Administrator js required to act under para
graph (2), the Administrator sball approve 
such submittal as a whole if it meets all of the 
appllca.ble requirements of this chapter. If a 
portion of tbe pla.n reviSion meets all the ap
plicable requirements of this chapter, the Ad
ministrator may approve tbe pla.n revision in 
part and disapprove the plan revision in part. 
The plan l'evision sball not be treated as meet
ing the requirements of this chapter until the 
Administrator approves the entire plan l'evi
sion as complying with the applicable require
ments of this chapter, 
(4) Conditional approval 

The Administrator may approve a plan revi
sion based on a commitment of tbe State to 
adopt specific enforceable measures by a date 
certain. but not later than 1 year after the 
date of approval of the plan revision. Any such 
conditional approval shall be treated as a dis
approval if the State fails to comply witb such 
commitment, 
(5) Calls for plan revisions 

\\'benever the Administrator finds that the 
applicable implementation plan fOT any area is 
substantially inadequate to attain or main
tain the relevant national ambient air quality 
standard, to mitigate adequately the inter
state pollutant transport described in section 
7506a of this title or section 7511c of this title, 
or to otherwise comply with any requirement 
of this chapter, the Administl'ator shall re
quire the S tate to revise the plan as necessary 
to correot such inadequacies. The Adminis
trator shall notify the State of the inadequa-

cies, and may establish reasonable deadlines 
(not to exceed 18 months after the date of such 
notice) far the submission of such plan revi
~;ions. SUch findings and notice shall be public. 
Any finding under this paragraph shall, to the 
extent the Administrator deems appropriate, 
subject the State to the requirements of this 
chapter to which the State was subject when 
it developed and submitted the plan for which 
such finding was made, except that the Ad
ministrator may adjust any dates applicable 
under such requirements as appropriate (ex
cept that the Administrator may not adjust 
any attainment date prescribed under part D 
of this SUbchapter, Unless such date has 
elapsed). 
(6) Corrections 

Whenever tbe Administrator determines 
that the Administrator's aotion approving, 
disapproving, or promulgating any pJan or 
plan revision (or part thereof), area designa
tion, redesignation, classification, or reclassi
fication was in errol', the Administrator may 
in tbe same manner as tbe approval, dis
approval, or promUlgation revise such action 
as appropriate without requiring any furtber 
submission from the State, Sucb determina
tion and the basis thereof shall be provided to 
the State and public, 

a) Plan revisions 
Each revision to an implementation plan sub

mitted by a State under this chapter shall be 
adopted by suoh State after reasonable notice 
and publio hearing. The Administrator shall not 
approve a revision of a plan if the revision would 
interfere with any applicable reqUirement cOn
cerning attainment and reasonable further 
progress (as defined in section 7501 of this title). 
or any other applicable requirement of this 
chapter. 
(m) Sanctions 

T-he Administrator may apply any of the sanc
tions listed in section 7509(b} of this title at any 
time (or at any time after) the Administrator 
makes a finding, disapproval, or determination 
under paragraphs (l) through (4), respectively, of 
section 7509(a) of this title in relation to any 
plan 01' plan item (as tha.t term is defined by the 
Administrator) required under this chapter, 
with respect to any portion of the State the Ad
ministrator determines reasonable and appro
priate, for the purpose of ensuring that the re
quirements of this chapter relating to sucb plan 
or plan item are met, The Administrator shall. 
by rule, establish criteria for exercising his aU
thority under the previous sentence with respect 
to any deficienoy referred to in section 'i509(a) of 
this title to ensure that, during the 24-month pe
riod following the finding, disapproval, or deter
mination referred to in section 7509(a) of this 
title, such sanctions are not applied on a state" 
wide basis where one or more political subdivi
sions covered by the applicable implementation 
plan are principally responsible for such defi
ciency. 
(n) Savings clauses 

(1) Existing plan provisions 
Any provision of any applicable implementa

tion plan that was approved 01' promulgated by 
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the Administrator pursuant to this section as 
in effect before November 15. 1990, shall re
main in effect as part of such applicable im
plementation plan, except to the extent that a 
revision to such provision is approved or pro~ 
mulgated by the Administrator pursuant to 
this ohaptel'. 
(2) Attainment dates 

Por a.ny area not designated nonattaimnent, 
any plan or plan revision submitted or re
quired to be submitted by a State-

(A) in response to the promulgation or re
vision of a national primary ambient air 
quality -standard in effect on ~ovember 15, 
1999. or 

(B) in response to a finding of substantial 
inadequacy under subsection (a){2) of this 
section (as in effect immediately before No
vember 15, 1990), 

shall provide for attainment of the national 
primary ambient air quality standards within 
3 years of November 15, 1990, or Within 5 years' 
of issuance of such finding of substantial inad
equacy, whichever is later. 
(3) Retention of construction moratorium in 

certain areas 
In the case of an area to Which, immediately 

before November 15, 1990, the prohibition on 
construction or modification of major station~ 
ary SOUrces prescribed in subsection (a)(2)(I) of 
this section (as in effect immediately before 
November 15, 1990) applied by virtue of a find
Lng of the Administrator that the State con
taining such area had not submitted an iInple
mentation plan meeting the requirements of 
section 7502(b)(6) of this title (relating to es
tablishment of a permit program) (as in effect 
immediately before November 15, 1990) or 
7502(a)(1) of this title (to the extent such re
quirements relate to provision for attainment 
of the primary national ambient air quality 
standard for sulfur oxides by December 31, 
1982) as in effect immediately before November 
15, 1990. no major stationary source of the rel
evant air pollutant or pollutants shall be con
structed or modified in such area until the Ad
ministrator finds that the plan for such area 
meets the applicable requirements of section 
"7592(0)(5) of this title (relating to permit pro
grams) or subpart 5 of part D of this sub
chapter (relating to attainment of the primary 
national ambient air quality standard for SUl
fur dioxide), respectively. 

(0) Indian tribes 
If an Indian tribe submits an implementation 

plan to the Administrator pursuant to section 
760l(d) of this title, the plan shall be reviewed in 
accordance with the provisions for review set 
forth in this section for State plans. except as 
otherwise provided hy regulation promulgated 
pursuant to section 7601(d)(2} of this title. When 
such plan becomes effective in accol'dance with 
the regulations promulgated under secticn 
7601(d) of this title. the plan shan become appli
cable to all areas (except as expressly provided 
otherwise in the plan) located within the exte
rior boundaries of the reservation, notWith
standing the issuance of any patent and includ
ing rights-or-way running through the reserva
tion. 

(p) Reports 

Any State shall submit, according to such 
schedule as the Administrator may presctibe, 
such reports as the Administrator may require 
relaUng to emission .reductions. vehicle miles 
traveled, congestion levels, and any othf.r infor
mation the Administrator may deem necessary 
to assess the development 3 effectiveness, need 
for revjsion. 01' implementation of any plan or 
plan revision required under this chapter. 

(July 14. 1955. ch. 300. title I. §110. as added Pub. 
L. 91-604. § 4(a). Dec. 31. 1970. 84 Stat. 1680; 
amended PUb. L. 93-319, §4. June 22, 1974. 88 Stat. 
256; PUb. L. 9:HJ5. title I. §§107. lOB, Aug. 7. 1977. 
91 Stat. 691. 693; Pub. L. 95-199, § 14(a)(l)-(6), Nov. 
16. 1977. 91 Stat. 1399; Pub. L. 97-23, S3, July 17, 
19B1. 95 Stat. 142; Pub. L. 101-549, title [, 
§§lOl(b)-{d). 102(h). 107(c). 10B(d). title IV. §412. 
Nov. 15. 1990, 104 Stat. 2404-2408. 2422. 2464. 2466. 
2634.) 

REFERE:NCES IN TEXT 

The Energy Supply and Environmental OoordiuaMon 
Act of 1974., referred to in subsec, {a){3){B), is Pub. L. 
93-319. June 22, 1974. 88 Stat. 246, as amended, which is 
classiCied principally t:.o chapter 16C (§791 et; seq.) of 
Title 15, Commerce and Trade, For eomplelie elas.sifiea~ 
tion of this Act to the Code. see ShOl't Title note set 
out under section 791 of Title 15 and Tables, 

Section 7113 of tbis title, l'efened to in subsecs. 
(a)(3)(C), (6), W(S), (g)(3), and (1), was amended gener
ally by Pub. L. 101-549. title VII, §701, Nov. 15, 1990, 104 
Stat. 2672, and, as so amended, subsec$, (d) and (e) of 
section 7413 no longer relates to final compliance 01'
del'S and steel industry compliance extens1on, respec
tively. 

Section la57~10 of this title, as in effect before Au~ 
gust 7, 1977, reCen'ed to in subsecs. (C)(5) and (g)(S), was 
in the original "section 119, as in effect before the date 
of the enactment of this paragl'aph", meaning section 
119 of act July 14, 1955, cb. 360, title f, as added June 22, 
1974, Pub. L. 93-319, § 3, 3S Stat. 21S, (which was classiw 

fied to section 1857c-10 of thtl> title) as in effect prior to 
the enactment of subsecs. (0(5) and (g)(3) of thjs section 
by Pub, L. 95--95, §l07, Aug. 7, 19'77. 91 Stat. 691, eIfective 
Aug. 7, 1977. Secllon 112(b}(1} of Pub. L, 9&~95 repealed 
section 119 of act July 14, f955, ch. 360. title I, as added 
by Pub. L, ~··319, and provjded that all references to 
such sectIon 119 in any subsequent enactment which su
persedes Puh" L. 9~319 shaH be construed to refer to 
section 113(d) o( the: Clean Air Act and to paragraph (5) 
thereof in particular which is classified to section 
7413(d)(5} of this title. Section 7413 of this title was sub
sequently amended generally by Pub, L. 101-549, title 
VU, §701, Nov. 15, 199n, 104 Stat. 2672, see note above. 
Section 117(b} or Pub. L. 9&-95 added 1\ new section 119 
of act July 11, 1955. which IS classified to secticn 7419 or 
this tjUe. 

CODIFICATION 

Section was formerly classified to section 18570-5 of 
thl$ title, 

PlUOR PROVISIONS 

A prior section 110 or act July 14, 1955, was renum
bered seetion 117 by Pub, L. 91-004 and is classified to 
section 7417 of this tiUe. 

AMENnMENTS 

1999-Subsec. (a)(1), Pub. L Un-MS. §101{d)(B). sub
stituted "3 yeal's (or such shorter period as the Admin
istl'ator may preserihe)" lor "nine months'; in two 
plaees. 

:ISo In ol'iginal. Probably Gliould be fonowed by a comma. 
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Subsec. (a}(2), Pub. L. 101-549, §101(b}, amended par. 
(2) generally, substituting present provisions for provi
sions settjng tbe time within which the Administrator 
was to approve or disapprove a plan or portion tbereof 
and listing tbe conditions under wbich tbe plan or por
tion tbereofwas to be approved after reasona.ble notice 
and bearing. 

Subsec. (aHS)(A). Pub. L. 101-549, § 101(d)(1), struck 
out subpar. (A) which directed Administrator to ap
prove any revision of an implementation plan if it, met 
certain requirements and had been adopted by the 
State after reasonable notice and public hearings. 

Subs€c. (a)(3){D). Pub. L. 101-549, §101(d)(l), struck 
out subpar. (D) which directed that certain implemen· 
tatian plans be revised to include comprehensive meas~ 
ures and requirements. 

Subsec. (a}(4). Pub. L. 101-549, §10l(d)(2), struck out 
par. (4} whicb set forth requirements for review prOce
dure. 

Subsec. (c)(1). Pub. L. 101--549, §102(h}, amended par. 
(1) generally, substituting present provisions for provi
sions relating to preparation and publication of regUla~ 
tions setting forth an implementation plan, after op
pOl'tunity for a hearinr;, upon Cailure of a State to make 
required submission Or revjsion. 

Subsec. (c)(2)(A), pUb. L, 101-549. §101(d)(3)(Al. struck 
out subpar. (A) which required a study and report on 
necessjty of parkinr; surcbarge, management of parking 
sUPJ)ly, and preferentIal blll)/carpool lane regulations to 
achieve and maintain national primary ambient air 
quality standards. 

Subsec, (c)(2)(0), Pub, L. 101-549, §101(d)(3)(B), struck 
out subpar. (0) which authorized suspension of certain 
regulations and requirements relating to management 
of parking supply. 

Subsec. (c)(4). Pub. L, 101-549, §101(d)(3)(0), struck out 
pal'. (4) which permitted Governors to temporarily sus
pend meo.SUl'es in implementation plans relating to ret
ronts, gas rationing, and reduction Of on-street park
ing. 

Subsec. (c)(5)(B), Pub. L, 101-549, §10l(d){S)(D), struck 
out "(including the written evidence required by part 
D)." after "include comprehensive measures". 

Subsec. (d). Pub. L. 101-519, §101(d)(4), struck out sub~ 
sec. (d) which del1ned an applicable implementation 
plan for purposes of tlris ellapter. 

Subsec. (e). Pub. L. 101-549, §101(d)(5), stl"Uck out sub
'sec, (e) which permitted an extension of time for at
tainment of a national primary ambient ail' quality 
sta.ndard, 

Snbsec. (1)(1). Pub. L. 10l·{i'.19, §412, inserted "or of any 
requirement under section 7651j of this title (concern
ing excess emissions penalties or ofIsets)" in subpar. 
{A) and in last sentence. 

Subsec. (g)(l). Pub. L, 101-519, §101(d)(6), substituted 
"12 months of submission of the proposed plan revi
sion" for "the reqnired fonr month period" jn closIng 
prOvisions. 

Snbsec. (h)(!). Pnb. L. 101-549, § 101{d){7}, substituted 
"5 years after Nove.mbel' 15, 1990. and every thl'ee years 
thereafter" for "one yea.r after August 7, 1977, and an~ 
nually thereafter" and struck ont at end "Eacll such 
document shall be revised as n:equentJy as practicable 
but not less often than annua,11y." 

Subsecs. (k) to (n). Pub, L. 101-54.9, § 101(c), added sub-
secs. (it:) to (n), 

Subsec. (o). Pub. L. 101-519, §l0'7(c), added subsec. (Q). 
Subsec. (p). Pub. L. 101-549, §103(d), added subsec. (p). 
19S1~Subsec. (a)(3)(C), Pub, L, 9'7-23 inserted ref-

erence to extensions of compliance in decrees entel'ed 
under section 7413(e) of this title (relating to iron· and 
steel~producing operations). 

1977-Subsec. (a){2)(A). Pub. L, ~95. § 108(a)(l), sub~ 
stituted "(A, except as may be provided in subpara
graph (1)(i) in the case of a plan" for "(A)(1) in the case 
of a plan". 

$ubsec, (aj(2)(B). Pub, L, 9~95, § 108(a){2), substjtnted 
"transportation contl'ols, air quality maintenance 
plans, and pl'eeonstruction review of direct sources of 
air pollution as provlded in subparagraph (D)" for 
"land use and LransporLati<?n controls". 

Subsec. (a}(2)(D). Pub, L, 9$.·95, § 108(a)(3), substituted 
"it includes a program to provide (or tbe enforcement 
of emission limitations and regulation of tbe modmca~ 
tion, construction, and operation of any stationary 
source, including a perml L program as required in parts 
o and D and a permit 01' equivalent program for any 
major emitting facility. within such region as nec
essary to assure (1) that national ambient air Quality 
standards are achieved and maintained, and (ii) a prO
cedure" for "it ineludes a procedure". 

Subsec. (a)(2)(E). Pub. L, 95-95, ijIOB(a)(4), substituted 
"it contains adequate p.t'Dvlsions (i) pl'ohibiting any 
stationary source within tlle State frOm emitting any 
air pollutant. in amounts which will (1) prevent attain
ment or maintenance by any other State of any such 
national ptimar~ or secondar;r ambient air quality 
standard, or (U) interfere with measures required to be 
included in the applicable lmplementation plan for any 
other State under part C to prevent significant deterio~ 
ration of air quality 01' to protect visibility, and (it) in
suring compliance with the requirements of section 
'7426 of this title, relating to interstate pollution abate
ment" for "it contains adequate lJrOvisions for inter
governmenta.l cooperation, including mea.sures nec~ 
essary to insure that emissions of air pollutants from 
sources located in any ail' quality control region will 
not interfere with the attainment or maintenance of 
such primary or secondary standard in any portion of 
such region outside of such State or in any other air 
quality control region". 

Subsec. (a)(2)(F). Pub. L. 9&--95, §108(a)(5), added c1. 
(vi). 

Subsec. (a)(2)(H). Pub. L. 9&--190, §14(a)(1), substituted 
"1977;" for "197'7". 

Pub. L. 9&--95, § 108(a)(6), inserted "except as provided 
in paragraph (3)(0)," after "or (i1)" and "or to other
wise comply with auy additional requirements estab~ 
lished under the Olean Air Act Amendments o[ 1977" 
aCtar .. to acbieve the national ambient air quality pri
mary or secondary standard which it implements". 

Subsec. (a)(2)(I). Pub. L 95-95, §10B(b), added subpar. 
(I). 

Subsec. (a)(2)(J). Pub. L. 95-19i}, § 14(a)(2), substituted 
"; and" for", and". 

Pub, L. 95-95, §lOS(b), added subpar. (J). 
Subsec. (a)(2)(K). Pub. L. 95-95, §10B{b) added subpar. 

(K). 
Subsec, (a)(S)(O). pub, L, 9&--95, §10B{c). added subpar. 

(0). 
Subsec" (a)(S)(D). pUb. L. 95-190. §H(a)(4). added sub

par. (D), 
Subsec. (a)(S). Pub. L, 95-95, § 10S(e), added par, (5). 
Subsec. (a.)(5)(D). Puk L, 9&--190, § H(a)(S}, struck OUt 

"preconstruction or premodirication" before "review". 
Subsec. {a)(6). pub, L, 95-95, pOS(e), added par. (6). 
Subsec. (c}(l). Pub. L. 95-95. P08(d)(1), (2), substituted 

"plan which meets the requirements o[ this section" 
for "plan [or any national ambient a.ir quality primary 
or secondary standard within the t.ime prescribed" in 
SUbpar. (A) and, in provisions following subpar. (0), di
rected that any portion of a plan relating to any meas
ure described in first. sentence of 7121 of this title (re
la.ting to consultation) or the consultation process re
quired under such section 7121 of this title not be re~ 
quired to be promulgated before the date eight months 
after such date required [or submission. 

Subsec. (c)(3) to (5). Pub. L. gs.~9S. § lOO(d)(3), added 
pars. (3) to (5). 

Subsec, (d). pUb. L. 95-95, §lOOm, substituted "and 
which implements the requirements of this section" for 
"and which implements a national pl'imary or second
ary ambient air quality standard in a. State". 

Subsea. {f). Pub. L. 95-95. § l07(a), substituted provi
sions :relatinlf to tlle handling of national or regional 
energy emergencies for prOvisions relating to the post
ponement of compliance by stationary sources or class
es of moving sources with any requirement of applica
ble implementation plans, 

Subsec. (g). Pub. L. 95-95, §108{g), added subsec. (g) re
lating to publication of coroprehenstve docoment. 
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§S1.101 

§ 51.101 Stipulations. 
Nothing in this part will be con

strued in any manner: 
(a) To encourag'e a State to prepare, 

adopt, or submit a plan which does not 
provide for the pl'otection and enhance
ment of air quality so as. to promote 
the public health and welfare and pro
ductive capacity. 

(b) '£10 encourage a State to adopt 
any particular control strategy with
out taking into consideration the cost
effectiveness of such control strategy 
in :relation to that of alternative con
trol strategies. 

(0) To preclude a State from employ
illg techniques other than those speci
fied in this part for purposes of esti
mating air quality or demonstrating 
the adequacy of a control strategy. 
provided that such other techniques 
are shown to be adequate and appro
priate for such purposes, 

(d) To encourage a State to prepare, 
adopt, or submit a plan without taking 
into consideration the social and eco
nomic impact of the oontrol strategy 
set forth in such plan, including, hut 
not limited to, impact on availability 
of fuels, energy, transportation, and 
employment. 

(e) To preclude a State from pre
paring, adopting, or submitting a plan 
which provides for attainment and 
maintenance of a national standard 
through the application of a control 
strategy not specifically identified or 
described in this part. 

(f) To preclude a State or political 
subdivision thereof from adopting or 
enforcing' any emission limitations or 
other measures or combinations there
of to attain and maintain air quality 
better than that required by a national 
standard, 

(g) To enoourage a State to adopt a 
control strategy uniformly applicable 
throughout a region unless there is no 
satisfactory alternative way of pro
viding for attainment and maintenance 
of a national standal'd throughout such 
region. 

(61 FR 30163, June 14, 1996) 

§ 51.102 Public bearings. 
(a) Except as otherwise provided in 

paragraph (c) of this section and within 
the 30 day notification period as re-

40 CFR Ch. J (7-1-12 Edition) 

quired by paragraph (d) of this section, 
States must provide notice, provide the 
opportunity to submit written com
ments and allow the public the oppor
tunity to 1'equest a public hearing. The 
State must hold a public hearing or 
provide the public the opportunity to 
request a public hearing. The notice 
announcing the 30 day notification pe
Tiod must include the date, place and 
time of the public hearing, If the State 
provides the public the opportunity to 
request a public hearing and a request 
is received the State must hold the 
scheduled hearing or schedUle a public 
hearing (as required by paragraph (d) of 
this section). The State may cancel the 
public hearing through a method it 
iden tifies if no request for a public 
hearing is received during the 30 day 
notification period and the original no
tice announcing the 30 day notification 
period clearly states; If no request jar a 
public hearing is received the hearing will 
be cancelled; identifies the method and 
time for announcing that the hearing has 
been cancelled; and provides a contact 
phone number for the public to call to 
find out if the hearing has been cancelled, 
These requirements apply fo1' adoption 
and submission to EPA of: 

(J) Any plan or revision oIit required 
by §5J.l04(a). 

(2) Any individual compliance sched~ 
we under (§51.260). 

(3) Any revision under §5l.104(d). 
(b) Separate hearings may be held for 

plans to implement primary and sec
ondary standards. 

{c} No hearing will be requil'ed for 
any change to an increment of progress 
in an approved individual compliance 
schedule unless such change is likely 
to cause the source to be unable to 
comply with the final compliance date 
in the schedule. The requirements of 
§§51.I04 and 51.105 will be applicable to 
such schedules, however. 

(d) Any hearing required by para
graph (a) of this section will be held 
only after reasonable notice, which will 
be conSidered to include, at least 30 
days prior to the date of suoh hear
Ing(s): 

(1) Notice given to the public hy 
prominent advertisement in the area 
affected announcing the date(s), 
time(s), and place{s) of such hearingCs); 
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Environmental Protection Agency 

(2) Availability of each proposed plan 
or rev:ision for public inspection in at 
least one location in each region to 
which it will apply, and tbe avail~ 
ability of each compliance schedule for 
public inspection in at least onc locaM 

tion in the region in which the affected 
source is located; 

(3) Notification to the Administrator 
(through the appropriate Regional Of
fice); 

(4) Notification to each local air pol
lution control agency which win be sig
nificantly impacted by such plan, 
schedule or revision; 

(5) In the case of an interstate region, 
notification to any other SCates in
cluded. in whole or in part. in the re
gions which are significantly impacted 
by such plan or schedule or revision, 

{e) The State must prepare and re
tain, for inspectjon by the Adminis~ 
trator upon request, a record of each 
hearing. The record must contain, as a 
minimum, a list of witnesses together 
with the text of each presentation. 

(0 The State must submit with the 
plan, revision, or schedule, a certifi
cation that the requirements in para
graph (a) and (d) of this section were 
met. Sucb certification will include the 
date and place of any public hearing(s) 
held or that no public hearing was re~ 
quested during the 3D day notification 
period. 

(g) Upon wl'itten application by a 
State agency (through the appropriate 
Regional Office), the Administrator 
may approve State procedures for pub
lic hearings. The following cr.iteria 
apply: 

(1) Procedures approved under this 
section shall be deemed to satisfy the 
requirement of this part regarding pub
lic hearings. 

(2) Procedures different from this 
part may be approved if they-

(i) Ensure public participation in 
matters for which hearings are re~ 
quired; and 

(ii) Provide adequate public notifica
tion of the opportunity to partjcipate. 

(3) The Administrator may impose 
any conditions on approval he or she 
deems necessary" 

(36 FR 22930, Nov. 25, 1971, as amended at 65 
Fa 8657, Feb. 22, 2000; 72 FR 38792, July 16, 
2oo7J 

§51.104 

* 51.103 Submission of plans, prelimi
nary review of plans. 

(a) The State makes an official plan 
submission to EPA only when the sub
mission conforms to the requirements 
of appendix V to this part, and the 
State delivers five hard copies or at 
least two hard copies with an elec
tronic version of the hard copy (unless 
otherwise agreed to by the State and 
Regional Office) of the plan to the ap
propriate Regional Office, with a letter 
giving' notice of such action. If the 
State submits an electronic copy, it 
must be an exact duplicate of the hard 
copy. 

(n) Upon request of a State, the Ad
ministrator will provide preliminal"Y 
revlew of a plan 01' portion thereof sub
mitted in advance of the date such plan 
is due. Such requests must be made in 
writing to the appropriate Regional Of
fice, must indicate changes (such as, 
redl1ne/strikethrough) to the existing 
approved plan, where applicable and 
must be accompanied by five hard cop
ies or at least two hard copies with an 
electronic version of the bard copy (un
less otherwise agreed to by the State 
and Regional Office). Requests for pre
liminary review do not relieve a State 
of the responsibility of a!lopting and 
submitting plans in accordance with 
prescribed due dates. 

['72 FR 38792, Juls Hi. 2007) 

§ 51.104 Revisions. 

(a) States may revise the plan from 
time to time consistent with the re
quirements applicable to implementa
tion plans under this: part. 

(b) The States must submit any revi
SiOn Of any regulation or any compli
ance schedule under paragraph (c) of 
this section to the Administrator no 
later than 60 days after its adoption. 

(c) EPA will approve revisions only 
after applicable hea.ring requirements 
of § 51 ,102 have been satisfied. 

(d) In order far a variance to be con
sidered fOr approval as a revision to the 
State implementation plan, the State 
must submit it in accordanoe with the 
requirements of this seotion, 

(51 FR 10061, Nov. 7, 1986. as amended at 51 
FR 161.lfID, Apr, 11,1996) 

171 



Electronic Filing - Received, Clerk's Office, 08/15/2012

EXHIBIT 6 



Electronic Filing - Received, Clerk's Office, 08/15/2012



Electronic Filing - Received, Clerk's Office, 08/15/2012

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D,C. 20460 

APR - 6 2011 OfFICE OF 
AIR AND A;\OIATtON 

SUBJECT: Regional Consistency for tbe Administrative Requirements of 

FROM: 

TO: 

State Implementation Plan Submittals and the Use of "Letter Notices" 

Janet McCabe, Deputy Assistant Administrator ;:,s\l ~ 
Office 0 fAir & Radiati on 

Regional Administrators, Regions I - X 

The National State Implementation Plan (SIP) Reform Workgroup is a cooperative 
initiative between EPA, the National Association of Clean Air Agencies (NACAA), and tbe 
Environmental Council of the States (ECOS), and includes representatives from Sacramento, 
California; Linn County, Iowa; Kentucky; Maryland; Nevada; New York; Ohio; Soutb Carolina, 
Utah and Wisconsin, as well as EPA's Office of Air and Radiation (OAR), EPA Regions I, III 
and VII and the ECOS and NACAA Headquarters offices, It is facilitated by Jim Blizzard of 
ECOS, Nancy Kruger ofNACAA, and Carey Fitzmaurice of OAR. The ECOS and NACAA 
memberships have identified a number of SIP-related issues for improving the entire "SIP 
Prm:ess" from the time EPA promulgates a new or revised NAAQS througb to the time of formal 
submittals to Regional Offices for completeness determinations and rulemakings, Given these 
issu·!s identified by ECOS and NACAA, as well as our own recognition that tbe SIP process 
needs to be improved and streamlined, there are a number of ongoing initiatives related to SIP 
Reform. Many of the ECOSINACAA-identified SIP reform issues involve EPA providing states 
and localities tbe opportunity to participate upfronl in such things as designation procedures, 
implementation rules, and other forms of national SIP guidance related to modeling, weight of 
evidence (WOE), etc. Tackling these SIP reform issues requires action on the part of OAR, and 
repn!Senlatives from OAQPS are actively participating on tbe Workgroup. However, many of 
the ECOSINACAA-identified issues center around Regional consistency. The Regional Air 
Division Directors and Air Program Managers agree that addressing these issues is primarily tbe 
Regions' responsibility. 

Tbe purpose of this memorandum is to address the first &'I'OUp of issues identified by the 
Workgroup. These issues involve consistency between all ten Regional Offices and represent the 
first increment of success in this collective effort to improve the SIP process. Attachment A's 
focus is to standardize what every Regional Office requires from its State, Local, and Tribal 
agencies when those agencies formally submit a SIP revision (hereafter the term State wiIl be 
used to mean all tbose agencies formally authorized to submit SIPs and TIPs) and to simplify 

!r:lnmel Mdr(Jf,S (URL) • hUp:J!v.l,'rl'l,e.nl go\' 
Rocycled/Recyclable ., P,iolcd with Vege~al:'e OJ! Oa;::Qj ~oks on 10('.;;'" Poslconsurne:r, PrOL'0SS Chlonne Free Re.::yCIOd Paper 
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those requirements where possible. It addresses the issue raised by ECOS and NACAA urging 
EPA to reduce the number of hard paper copies required when submitting SIP revisions. 

The other attachments to this memorandum cover issues related to the public notice and 
hearing requirements for SIP revisions, the differences between Clean Data Detenninations and 
Redesignations. and the types of SIP revisions eligible for approval by "Letter Notice" versus 
full -'notice and comment" rulemaking. 

Nothing in the attachments to this memorandum is intended to require changes to the 
Cle<n Air Act (CAA), the current Code of Federal Regulations (CFR) at 40 CFR Part 51 or 
Appendix V to Part 51. However, with regard to Attachment A there remains the need to satisfy 
the lequirements of 40 CFR Part 51.103(a) as to the number and types of copies of a SIP revision 
that must be submitted by the State to EPA. 40 CFR Part 51.1 03 (a) says the State must provide 
"fiv.) hard copies or at least two hard copies with an electronic version of the hard copy (unless 
otherwise agreed to by the State and Regional Office) of the plan to the appropriate Regional 
Office with a letter giving notice of such action. If the State submits an electronic copy, it must 
be a1 exact duplicate ofthc hard copy." Given the flexibility afforded in Part 51.1 03 (a) , 
compliance with its requirements can be achieved by each Regional Office having a record of an 
agreement between the Region and its States that the procedures outlined in Attachment A be 
followed when SUbmitting a SIP revision. The Office of General Counsel (OGC) has advised 
that all ten Regions could easily pursue such an agreement with a presumptive letter from each 
Regonal Administrator (RA) to the States in his/her Region, i.e. "We are agreeing to the 
folle.wing procedures for SIP submittals from you, and assume tllat you agree to these procedures 
unless we hear othervvise from you by [date]." Such letters would enclose this memorandum 
and its attachments. A model letter has been developed for use by all ten Regions. 

The attachments to this memorandum have the concurrence of all ten Regional Air 
Division Directors, OAR and OGC. There is consensus among all ten Regions to implement 
thes~ standardized procedures as quickly as possible via the RA letter described in the preceding 
paragraph. The ECOSfNACAA members ofthc National SIP Refonn Workgroup were given 
the opportunity to provide feedback on these procedures and have endorsed their implementation 
as a significant step in our SIP reform efforts. 

There will be additional efforts to address the remaining and any future issues concerning 
Reg onal consistency and communications with States. For example, the Regions will work 
together to develop procedures to: 

I. Require tlle same level of detail and documentation in the technical portions of SIP 
submittals from all States. 

2. Provide early, upfront and consistent guidance to all States regarding how to interpret 
and meet the requirements ofimplementation plans and other national rules. 

3. Work with Multi-jurisdictional Organizations (MJOs) and Regional Planning 
Organizations (RPOs) that are perfonning the technical work (emission inventories, 
modeling, etc.), developing model rules, and designing SIP templates for their 
member States such that when the States submit their SIPs that include these 
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MJO/RPO work products there are no EPA requests for additional submissions and/or 
revisions late in the SIP submittal process. 

The Regional members of the longstanding SIP Processing Work Group (which is separate from • 
the National SIP Reform Workgroup) are contacts to whom questions regarding this 
memorandum may be addressed. They are as follows: 

Region 1 - Donald Cooke 
Region 2 - Paul Truchan 
Region 3 - Harold Frankford 
Region 4 - Nacosta Ward/Sara Waterson 
Region 5 - Christos Panos 
Region 6 - Carl Young 
Region 7 - Jan Simpson 
Region 8 - Kathy Dolan 
Region 9 - Cynthia Allen/Lisa Tharp 
Region 10 - Donna Deneen 

cc: Regional Air Division Directors 
Regional Air Program Managers 
Regional Counsels for Air 
OAR Office Directors in OAQPS, OTAQ, and OAP 
OGC Air Office 
ECOSlNACAA SIP Reform Work Group Members 
(for distribution to full memberships) 
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Attachment A - Number and Types of Copies of SIP Submittals 
Required to be Submitted 

Ideatified Constraints: 

Currently the Federal Courts only recognize the "paper" (hard copy) of the rulemaking docket as 
the Jfficial docket when a SIP approval or disapproval is subject to litigation. The same is true 
whm a Federal enforcement action is taken against a source for a SIP violation. Therefore, at 
this time, each EPA Regional Office must create and maintain a paper docket, including the State 
submittal, as well as the E-Docket to upload in the Federal Document Management System 
(FDMS) for each SIP-related rulemaking. It is also, therefore, necessary for the letter submitting 
the SIP revision to be a signed, dated paper original letter from the State official authorized to 
submit SIP revisions. 

EP1. also needs an electronic copy of the State submittal in searchable.pdfformat to load into the 
FDMS. The Regions are prepared to generate this form of electronic copy in those instances 
whm a State is unable to do so. 

SIP Submittals: 

1. One paper copy of the SIP revision submitted to EPA by an original, dated letter signed 
by the State official authorized to submit SIP revisions and addressed to either the 
Regional Administrator (RA) or the Director of the Air Division in a given Regional 
Office (provided the RA has delegated the authority to receive SIP revisions to the Air 
Division Director). Many of the administrative requirements for complete SIP revisions 
found at 40 CFR Part 51, Appendix V, 2.1, may be met by statements made in the 
submittal letters. 

2. One electronic copy of the entire SIP revision along with the paper copy, preferably on 
disk, or otherwise made available to the Regional Office e.g., bye-mail, from a File 
Transfer Protocol (FTP) site or from the State website at the same time the paper copy is 
submitted. It makes it much easier for EPA if the electronic copy is made available in 
searchable.pdf format because that is the format required to be uploaded in to the FDMS. 

3. In the original, dated paper version of the letter signed by the State official authorized to 
submit SIP revisions, there must be statement certifYing that any electronic copy 
provided by the State to EPA whether by disk or otherwise made available to the 
Regional Office is an exact duplicate of the hard copy. 

·t If the State is unable to provide an electronic copy in searchable. pdf format, the Regional 
Office can accept an electronic copy in image.pdf format, Microsoft Word, or Microsoft 
Excel and convert it to searchable. pdf format to load into the FDMS. Likewise, if a State 
only submits a paper copy and has no means of making an electronic copy available to 
EPA, the EPA Regional Office will scan the paper copy and create an electronic copy in 
searchable.pdfformat to load into the FDMS. 

4 
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5. Even for the single official paper copy identified under number 1. above, Statcs do not 
have to submit paper copies of large data files such as ambient air quality data, emissions 
inventories, model input files, etc. if the State puts such supporting data files on a disk (or 
disks) and submits the disk along with the paper copy. Such disks should be submitted 
with the official paper copy in order for the official SIP submittal to be complete. EPA 
cannot "complete" the official submittal for the State by accessing such data files from an 
e-mail, FTP or website. 

5. "Model" SIP submittal letters are available from the Regional Offices. 

Ca, eats: 

1. EPA is able to "retrieve" the "unofficial" electronic copy via e-mail, from an FTP or a 
state website only because the State submitted the official paper copy. Whatever material 
EPA receives via e-mail or accesses from an FTP or website is not the official submittal. 

2. The State should identifY any copyrighted material in its submittal as EPA does not place 
such material on the web when creating the E-Docket for loading into FDMS. 

3. States are urged not to include any material considered Confidential Business 
Information (CBI) in their SIP submittals. In rare instances where such information is 
necessary to justifY the control requirements and emission limitations established by the 
SIP revision (e.g., for a source-specific SIP revision), States should confer with their 
Regional Offices prior to submittal and must clearly identify such material as CBr in the 
submittal itself. EPA does not place such material in either the paper docket or the web 
when creating the E-Docket for loading into FDMS. However, where any such material 
is considered emissions data within the meaning of Section 114 of the CAA, it cannot be 
withheld as eBI and must be made publically available. 

Notes: The use of STAG (105) funds by States to purchase the software/equipment needed to 
create electronic copies in searchable.pdfformat is an acceptable expense, and many States have 
opted to do so. A State may indicate such purchases in the appropriate portion of its 105 grant 
app] ication. 

Fuf'ue Activities: EPA is committed to work with the Department of Justice to continue to 
purme options for reducing and eventually eliminating the paper (hardcopy) submittals of SIP 
revi,ions in favor of electronic submittals. 

5 
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Attachment B - Public Notices/Hearings Required by Sec. 110 oftbe eM 

Identified Constraints: 

As explained below, EPA has made significant refoTIns in the SIP pl'ocess regarding public 
notices and public hearings. However, States may implement these refonn opportunities only to 
the ,!xtent allowed by State law because a basic requirement for an approvable SIP revision is 
that it was developed and adopted by the State agency in accprdance with such law and its legal 
auttority. 

PuUiclNotice Hearing: 

L The public notice and public hearing requirements for SIP revisions are found at 40 CFR 
Part 51.102. These Federal regulations indicate that the State must afford the opportunity 
to submit ,,,,ritten comments and allow the public to request a public hearing either by 
announcing a hearing in the notice for comments or by providing the opportunity to 
request a hearing in that notice. Each State must have legal authority setting out its 
public notice procedures and EPA has already approved these procedures as meeting the 
minimum requirements of the CAA. 

2. EPA has detennined that the tenn "prominent advertisement" as used in 40 CFR Part 51 
when referring to the public notice required by Section 110 of the CAA for SIP revisions 
is media neutraL The State may continue the use of newspapers to publish these notices 
Or may opt to publish such notices elsewhere so long as the State has detennined that the 
public would have routine and ready access to such alternative publishing venues. States 
may also choose a combination approach whereby a short (and presumably less 
expensive) notice is published in a newspaper that infonns the public where to access the 
complete public notice that satisfies all of 40 CFR Part 51 requirements. 

:1. EPA recognizes that many States use a single public notice and hearing to satisfy their 
own State adoption process requirements, Section 110 of the CAA and 40 CFR Part 51. 
This has long been and continues to be an acceptable practice. However, in order to 
satisfy the CAA and 40 CFR Part 51, the notice must clearly state that the regulations 
andlor documents that are the subject of the public notice will be submitted to the United 
States Environmental Protection Agency to be included in or to revise the State 
Implementation Plan required by the Clean Air Act and should identify the CM 
requirements the revisions are intended to meet. Unless the public notice includes this 
statement, Section 110 of the CAA has not been satisfied. 

'k The regulations provide that any public hearing must be announced in a public notice at 
least 30 days prior to the hearing, and that notice must include the date, place, and time of 
the public hearing. If the State receives a request for a public hearing, it must hold the 
already scheduled hearing as described in the original public notice or schedule a public 
hearing through a separate notice. To avoid having to re-publish a second notice to 
provide 30 days advance notice of a public hearing, States are strongly encouraged to 
schedule a public hearing in the original public notice. Under 40 CFRpart 51.102(a), the 
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State may cancel the public hearing if no request for a public hearing is received during 
the 30-day notification period, so long as the original public notice announcing the 30-
day notification period clearly states: If no request for a public hearing is received, the 
hearing will be cancelled; identifies the method and time for announcing that the hearing 
has been cancelled; and provides a con/act phone number for the public to call to find 
out if/he hearing has been cancelled. 

5. Pursuant to the regulations, the entire SIP revision must be made available for public 
review and comment including supporting technical materials and other information the 
State has relied upon or intends to rely upon to justifY the approvability of the SIP 
revision. 

Caveats: 

As noted above, States often publish a single public notice and hold a single public hearing to 
sati~ fY State requireroents for adoption of State rules/regulations as well as Section 110 of the 
CAA and 40 CFR Part 51 requirements. This usually means that the public notice and hearing 
are held on a proposed state rule/regulation. Two important points: 

t. There is no independent Federal requirement that the public notice and hearing required 
by Section 110 of the CAA or 40 CFR Part 51 be held on proposed State regulations. 
However, 40 CFR Part 51, Appendix V, 2.1 (c) requires that the State must have 
followed all of the procedural requirements of the State's law and constitution in 
conducting and completing adoption/issuance of the SIP revision. So if State law 
requires public notice and hearing at the proposed stage of regulation adoption, then 
public notice must be given and hearing must be held on proposed regulations to satisfY 
40 CFR Part 51. 

EPA is aware that under State law certain types of SIP regulations are not required to 
undergo public notice and hearing procedures as part of the State adoption process. In 
such instances, the public notice and hearing requirements of 40 CFR Part 51.102 may be 
held on fully adopted State regulations. The Federal requirement for public notice and 
hearing is to inform the public that the SIP is being revised and allow for comment as to 
whether the State regulations satisfy a specific obligation under the CAA. 

2. The Federal requirement for public notice and hearing is to inform the public that the 
State intends certain regulations and other actions to fulfill specific CAA requirements 
and thus to revise the SIP. So if a regulation is significantly changed by the State 
between the time of proposal and final adoption, it may be necessary for .the State to 
conduct the public participation procedures required by 40 CFR Part 51.102 on the final 
regulations being submitted as a SIP revision. 

Not,~s: EPA Regional Offices will provide "model" public notices for States to use satisfY 
Section 110, and 40 CFR Part 51.102 upon request. 
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Attachment C - Determinations of Attainment by an Area's Attainment Date 
v. Clean Data Determinations 

& 
Redesignation Requests and Maintenance Plans 

Intl'oduction: The issue of Redesignations v. Clean Data Determinations and what a State must 
pro"ide to an EPA Regional Office for each type of submittal has been raised by the States to 
EPA for both clarification and Regional consistency. These are very different types of actions 
and achieve different results as explained in this Attachment. 

There is also a distinction between a Determination of Attainment by an area's attainment date 
and a Clean Data Determination which is explained below. 

ThH Distinction between a Determination of Attainment by an Area's Attainment Date and 
a Clean Data Determination 

It is important to distinguish between two different types of attainment determinations that EPA 
male es for areas that are designated nonattainment. Both types require notice-and-comment 
rule'llaking. 

<I) Determinations of Attainment by an area's attainment date, and 
,:2) Determinations of Attainment for purposes of suspending the State's obligation to 

submit certain planning SIPs linked to attainment (so-called Clean Data Determinations). 

Will respect to Type I, the Clean Air Act requires EPA to determine whether a nonattainment 
area has attained the standard as of its applicable attainment date. These Determinations of 
Attainment provide a historical snapshot -- they evaluate attainment only as of an area's 
attainment deadline, and are issued to comply with Section I 81(b)(2) for ozone and Sections 172 
and 179 for PM2•5• Determinations of Attainment by an attainment deadline are separate and 
independent of the second type of attainment determinations, Clean Data Determinations, which 
are 110t compelled by the CAA. 

With respect to Type 2, Clean Data Determinations originated in EPA's Clean Data Policy, but 
are HOW linked to EPA regulations. These detemlinations invoke either 40 CFR Part 51.918 for 
ozone or 5 1.1 004( c) for PM2.5. Unlike determinations by an attainment deadline, Clean Data 
Detmminations are subject to revision based on changes in air quality, and must be sustained by 
continuing attainment. They function to suspend a State's obligation to submit certain 
attainment-related planning SIP obligations for a designated nonattainment area. The suspension 
conlinues until EPA determines that a violation has occurred, or EPA redesignates the area from 
nonattainment to attainment. 

These two types of determinations are conceptually and legally distinct. They arise fTom 
diffmcnt authorities and result in different consequences. However, they both address air quality 
and can be based on the same or overlapping years of air quality data. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

NOV 2 2 2011 

SUBJECT: Guidelines for Preparing Letters Submitting State Implementation Plans (SIPs) to EPA 
and for Preparing Public Notices for SIPs 

FROM: Janet McCabe, Deputy Assistant Administrator ;,~G)l_CJ.-. 
Office of Air & Radiation 

Becky Weber, Director b..JLQA<:.-... ~ 
Air & Waste Management Division, RegiM 7 

TO: Air Division Directors. Regions 1-10 

The purpose of this memorandum is to transmit two guideline documents for the preparation of State 
Implementation Plans (SIPs) as part ofthe cooperative initiative between the Environmental Council of 
the States (ECOS), the National Association of Clean Air Agencies (NACAA), and EPA. Those 
documents, "Guidelines to State Agencies for Preparing Letters to Submit State Implementation Plan 
(SIP) Revisions to the EPA Regional Offices," and "Guidelines to State Agencies for Preparing Public 
Notices for State Implementation Plan (SIP) Revisions," are attached. These guidelines were developed 
as supporting material to the April 6, 2011, memorandum, "Regional Consistency for the Administrative 
Requirements of State Implementation Plan Submittals and the Use of Letter Notices." These guideline 
documents have been reviewed by the SIP Processing Work Group, the Office of Air and Radiation 
(OAR), the Office of General Counsel (OGC), the Regional Air Program Managers (APMs) and the 
NACANECOS SIP Reform Work Group. 

Please make these documents availablc to your states and engage with them regarding the principles and 
procedures outlined in the guidelines which we hope will improve future SIP development, submission, 
review, and final action. 

Questions regarding this memorandum may be addressed to: 

Region I - Donald Cooke 
Region 2 - Paul Truchan 
Region 3 - Harold Fqnkford 
Region 4 - Nacosta Ward/Sara Watcrson 
Region 5 - Cbristos Panos 
Region 6- Carl Young 
Region 7 - Jan Simpson 
Region 8 - Kathy Dolan 
Region 9 - Cynthia Allen/Lisa Tharp 
Region 10 - Donna Deneen 

Attachments 
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cc: Regional Air Program Managers 
Regional Counsels for Air 
OAR Office Directors in OAQPS, OTAQ, and OAP 
Air and Radiation Legal Office (ARLO) in OGe 
EPA National SIP Reform Work Group 1I1¢lP.Pet,s:, c!C"j 
ECOSfNACAA National SIP Reform Work Group Members 
(for distribution to full memberships) 
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Attachment A 

Guidelines to State Agencies for Preparing Letters to Submit 
State Implementation Plan (SIP) Revisions to EPA Regional Offices 

Introduction: The letter prepared by a State for submitting a SIP revision to an EPA Regional Office 
has a considerable impact on how quickly a SIP revision may be assigned and detennined complete or 
incomplete, as well as on its approvability and the speed at which EPA can commence the rulemaking 
process. As part of the SIP refonn efforts to avoid SIP processing backIogs and to expand upon 
implementation of Attachment A ofthe April 6, 201 I McCabe memo, this document provides guidance 
to State agencies responsible for preparing SIP submittalletters. Throughout these guidelines, the term 
"State" is used to refer to any State, Territory, Local, and Tribal agency with the authority to submit SIP 
revisions to EPA. 

General Guidelines to Expedite the Review of SIP Revisions 

1. Avoid the Use of a Single Letter to Submit Multiple SIP Revisions: There are times when a 
State uses one SIP submittal letter to transmit multiple SIP revisions to an EPA Regional 
Office. While this is permissible under the Clean Air Act (CAA), it can cause delays in the 
Region's ability to process those SIP revisions. This is especially true when the multiple SIP 
revisions submitted by a single letter address 11 variety of subject matter and/or seek to satisfY 
a number of different CAA requirements. 

While some States may believe submitting mUltiple SIP revisions to EPA using a single SIP 
submittal letter will get all those in the processing cue faster, such "single" submittals can 
actually slow down SIP processing times, for the reasons explained below. 

Reasons for Delays Include: 

a) It is unlikely that the EPA Region is going to use a single rulemaking to process SIPs of 
differing subject matter or assign SIPs of differing subject matter to the same EPA staff 
person. Accordingiy, when the State uses a single SIP submittal letter to transmit multiple 
revisions of differing subject matter to EPA, that submittal must first be reviewed to 
detennine the number of different Federal rulemakings to take and to which SIP staff to 
assign the various SIP revisions. For each separate rulemaking, a paper docket/administrative 
record must be created. Similarly, the Region must create a separate E-Docket for each 
rulemaking requiring that each SIP revision be uploaded into the Federal Document 
Management System (FDMS) separately. These administrative procedures may delay the 

,! assigning of SIP revisions for a week or more depending upon the number of SIP revisions 
submitted under a single letter. 

b) EPA has found that when a State uses a single SIP submittal letter to submit mUltiple SIP 
revisions addressing differing subject matter, the submission may include the information 
necessary for completeness and approval of one ofthe SIP revisions but not for all ofthem. 
The lack of completeness information for all revisions means that EPA has to carefully 
explain which portions ofthe submittal are incomplete and return the submittal to the State 
for certain SIP revisions, but also explain that other revisions have been determined complete 
and thus retained for processing. 
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c) When a State submits multiple revisions under a single submittal letter, each Federal Register 
notice prepared for anyone of the multiple revisions has to 'iiltplain that while multiple" 
revisions were submitted, this'rulemaking notiCe bnly'takes action on ''x'' while "y" and "z" 
will be the subject of separate rulemakings. This can be confusing and result in public 
comments that do not actually address the revision covered in that proposed rulemaking, 
which can delay fmal rulemaking. 

Recommendation and Request to States: Please prepare a separate SIP submittal letter for 
each SIP revision. Your SIP submittal is more likely to include all of the materials necessary 
to satisfy 40 CFR Part 5 I Appendix V, the April 6, 2011 McCabe memo, iilld the substantive 
requirements of the CAA when only having to do so for one SIP revision. 

Note: It is acceptable to use a single SIP submittal letter for several SIP revisions ofthe same 
subject matter. One such example would be using a single sip letter to submit several 
reasonably available control technology (RACT) regulations for the same NAAQS pollutant 
and its precursors such as multiple VOC RACT regulations fur an ozone nonattainment 
area(s). . 

2. Avoid Requesting Delegation of Non-SIP Programs tir Standards in the Same Letter 
Used to Submit a SIP Revision: 'EPA realizes that in order for tnany States to request the 
delegation of authority fur Federal regulations such as a New Source PertOmlance Standard 
under 40 CFR Prut 60, the State must first adopt the Part 60 rules by reference or adopt some 
form of State authority to implement the Federal rule. However, when a State combines 
notifYing EPA that it has adopted such Federal regulations or staJ.1dards and/or requests NSPS 
delegation for them in the same letter used to submit a SIP revision, there will be significant 
delays in processing that SIP and in the complexity of the rulemaking. This delay occurs 
because EPA has to explain why the request for delegation is not part ofthe SIP rulemaking 
action, and even with such an explanation, the Region may still receive public comments 
addressing the delegation issue, which can further delay the final rulemaking. 

Requirements for the Letters Prepared by States for Submitting SIP Revisions to EPA 

1. The SIP Submittal Letter Must Be Signed by the State Official Designated by the 
Governor to Submit SIP Reyisions to EPA: In addition, the SIP submittal letter must be 
addressed to the EPA Regional Administrator (RA) or the Regional Air Division Director 
(ADD) if the RA has delegated that authority to the ADD to accept SIP revision submittals. 
Even if the ADD has been delegated the authority by the RA, it is always acceptable for a 
State to address a SIP revision submittal letter to the RA. Anything submitted by the State 
after the original submittal that the State wishes fur EPA to consider in its decision to approve 
or disapprove the SIP revision must also be submitted to the RA (or the duly delegated ADD) 
by the State Official designated by the Governor to submit SIP revisions to EPA. 
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.! 

2. The SIP Submittal Letter Must Clearly Identify the Portions of a State Rcgulation(s) or 
Document that the State is Requesting for Approval as a SIP Revision: There are times 
when a State submits a regulation or some other State enfurceable document for approval as a 
SIP revision that includes provisions that are unrelated or unnecessary to satisfy the CAA and 
applicable Federal requirements; or certain provisions that the State does not intend to be 
considered to be part of its SIP revision request. Unless the State is requesting approval of the 
entire regulation or document, the SIP submittal letter must clearly delineate which specific 
provisions of such a regulation Qr document the State is requesting be approved as part of its 
SIP and which are not. When,the State does so, there is no need for EPA to discuss those 
provisions in its rulemaking notices. 

However, when a State submits an entire regulation, including provisions for which EPA has 
no authority to approve as ,part of a SIP, and the State does not indicate that it is not including 
those provisions in its SIP revision request; EPA has no option other to consider the entire 
regulation or document part of the SIP revision request. Therefure, ,EPA must explain in its 
rulemaking notices which provisions it is approving and which provisions on which it is 
taking no action and why. In our experience, this can invite unnecessary public comments on 
our proposed rulemaking (objecting to our taking no action) and delay final rulemaking action 
while responses to comments are prepared. If the commenters continue to object to our taking 
no action, they may file litigation on our final approval. 

3. SIP Submittal Letter Requirements Specifically to Implement Attachment A of the 
April 6, 2011 McCabe Memo: 

a) States are required to enclose only one paper copy of the SIP revision with the oliginal dated 
letter signed by the State official authorized to submit SIP revisions. As stated previously, the 
submittal letter must be addressed to either the RA or the ADD in a given Regional Office 
(provided the RA has delegated the authority to receive SIP revisions to the ADD). 

b) The SIP submittal letter must include a statement that the electronic copy provided by the 
State to EPA whether by disk or otherwise made available to the Regional Office is an exact 
duplicate of the hard copy., 

The SIP su1:imittal letter must include language explaining how and where the electronic copy 
of the entire SIP revision is being provided to the EPA Regional Office, e.g., on a disk(s) 
actually enclosed with the SIP submittal letter and the one hard copy, bye-mail (to whom, 
from whom and the date it was sent), from a designated File Transfer Protocol (FTP) site, or 
from a State website. 

In those instances where the electronic copy ofthe SIP submittal also includes additional 
disks oflengthy data file$ that are required to be submitted with the hard copy (fur 
completeness), but are no longer required be printed out as part of hard copy submittal, the 
State submittal letter must amend the statement discussed above to explain that certain data 
files included on the disk(s) are not included in hardcopy. (i.e., the statement must say that the 
electronic copy includes an exact duplicate of the hard copy as well as additional data files 
supporting the submittal, with a brief description of what infurmation these data files contain). 
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c) When the electronic copy is provided on a'ru.;;k(s) imckised with the SIP submittal letter and 
the hard copy, the processing of the SIP will be mster. Likewise when the electronic copy of 
the SIP revision is made available to the EPA Regional off\ce- in searchable portable 
document format (PDF), processing the SIP will be faster because that is the .format required 
to be uploaded by EPA into FDMS. However, if the State is unable to provide an electronic 
copy in searchable. PDF furmat, the Regional Office can accept an electronic copy in 
image.PDF furmat, or as a Microsoft Word document and convert it to searclllble.PDF format 
to load into FDMS. In the unlikely event that a State can only submit a paper copy and has nq 
means of making an electronic copy available to EPA, the State's SIP submittal letter must 
include a statement to that effect. The EPA Regional Office will then scan the paper copy and 
create an electronic copy in searchable.PDF forrnat to load into FDMS. . 

Certain Administrative Requirements for Complete SIP Revisions Found at 40 CFR-Part 51, 
Appendix V, 2.1, that May be Addressed by Language Included in tUe SIP Submittal"Letter 

, .. . 

The State may use the SIP submittal letter to summarize the "evidence" included in the submittal of 
certain administrative authorities required for a SIP revision to be determined complete. For example, 
the SIP submittalleltc!" may include statements and applicable citations that: 

a) The State adopted a regulatory SIP revision in the State code or body of regulations or issued 
the permit, order, or consent agreement in final furm, including the date of adoption or final 
issuance as wen as the effective date if it is different tom the adoption/issuance date. Official 
copies ofthese regulations or documents must be included in the SIP submittal When those , 
regulations or documents themselves inclUde all of this information regarding adoption! 
issuance and effective date, it is not necessary to also include it in the SIP submittal letter, but 
States may opt to do so. 

b) The State has the necessary legal authority under State law to adopt and implement whatever' 
is being submitted as a SIP revision (include citations). When those regulations or documents 
themselves include all of this infurmation regarding the necessary legal authority under State 
law to adopt and implement whatever is being submitted as a SIP revision (including 
citations), it is not necessary to also include it in the SIP submittal letter, but States Illay opt 
to do so. 

c) The submittal includes an official copy of the aetuaJ and enforCeable regulation or document 
submitted for approval and incorporation by reference into the SIP. 

d) The SUbmittal includes indication of the changes made (such as a redlinel slrikethfOugh 
version) to the existing approved SIP, where applicable. 

e) The submittal includes the effective date of the regulation/document that the State is 
requesting be SIP approved. Whenever possible the effective date is to be indicated in the 
docmnent itself. When those regulations or documents themselves include this infonnation, it 
is not necessary to include statements to that effeet in the SIP submittal letter, but States may .' 
opt to do so. 
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f) The State fullowed all of the procedural requirements ofthe State's laws and constitution in 
conducting and completing the aaoption/issuance of the SIP revision. If this evidence is 
provided elsewhere in the SIP revision submittal, it is not necessary to include statements to 
that effect in the SIP submittal letter, but States may opt to do so. 

I 
g) The State provided public notice of the proposed revision to the SIP in accordance with 

procedures approved by EPA including the date of such notice. As States actually includ 6 a 
copy ofthe public notice in their SIP revision submittals, it is not necessary to also include this 
statement in the SIP submittal letter, but States may opt to do so. 

h) A statement that the SIP submission includes certification that the public hearing was held in 
accordance with the public notice and State laws and constitution and the public hearing 
requirements of 40 CFR 51.102. Vlben a copy of the actual public hearing certification is 
included in the SIP submittal, it is not necessary to also include this statement in the SIP 
submittal letter, but States may opt to do so. Alternatively, the submittal letter may include a 
statement that no public hearing was held because no one requested one pursuant to the State 
providing the opportunity fur such a hearing in the public notice. 

i) The SIP revision includes either a compilation of the public comments received by the State 
and the State's responses, or a statement that no public comments were submitted to the State 
pm'Suant to the public notice and no testimony was offered at a public hearing, If this evidence 
is prOVided elsewhere in the SIP revision submittal, it is not necessary to include statements to 
that effect in the SIP submittal letter, but States may opt to do so. 
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Attachment,a 

Guidelines to States Agencies for Preparing the. Public Notices for 
State Implementation:Plan (SIP) Revisions 

Introduction: This is a set of guidelines for what mUst be included in:a public notice published by the 
State to satisfy the 11 O(a)(I) and (2) reqUirements of the Clean Afr'Act' (CAA), 40CFR Part 51.102; and 
to implement Attachment B of the April 6, 2011 McCabe memo. 

\, I,' " ,:it:': 

As noted in the April 6, 20 II McCabe memo, the public notice and public hearing requirements fOT SIP 
revisions are found at 40 CPR FaIt 5 U 02. These Federal regulations' indicate thatthe State must affurd 
the opportunity to submit written comments aIld allow the public tOTeqUest a public hearing either by 
announcing a hearing in the public notice fur comments or by'providing the opportunity to request a 
hearing in that notice. Tbe April 6, 2011 McCabe memo also states that EPA has detemlined that the 
term "prominent adveliisement" as used in 40 CFR PaIt 51 when referring to the public notice required 
by Section 110 of the CAA for SIP revisions is media neutral The State may continue the use of 
newspapers to publish these notices or may opt to publish such notices elsewhere so long as the State 
has detClmined that the public would have routine and ready access to such alternative publishing 
venues. States may also choose a combination approach whereby a short (and presumably less 
expensive) notice is published in a newspaper that informs the public where to access the complete 
public notice that satisfies all of the CAA and 40 CFR Part 51".1 02 requirements. 

States may always request tbat the EPA Regional Office review its public notice in draft to ensure that 
EPA will find that it has satisfied 40 CFR PaIt 51.1 02 at the time the SIP revision is mrmally submitted. 

What to Include in the Public Notice Informing the Public That the SIP Is Being Revised 

1. The notice must include a statement that the regulations andlor documents that are the subject 
ofthe public notice will be submitted to the United States Environmental Protection Agency 
(EPA) to be included in or to revise the State Implementation Plan (SIP) required by tbe Clean 
Air Act 

The public notice may include a statement(s} identifying the CAA requirements the 
regulations and for documents are intended to meet. However, EPA advises that when 
identifying the CAA requirements that the regulations 81ld for dOcunlenls are intended to 
meet, the State should do so in broad terms rather than by very specific and lengthy CAA 
citations. EPA offers this advice to avoid situations where by the State's notice is so specific it 
inadvertently omits part of a citation or mistakeuly cites to the wrong provision. 

Examples: The public notice published by the State whell aunouncing it \vill be adopting and 
submitting volatile org81lic compound (VOC) reasonably available control technology 
(RACT) regulations to EPA for approval81ld incorporation into the SIP could state that these 
regulatiolls are being submitted to satisfY the CAA's requirements for sources located in 
ozone nonattainment areas. 
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When publishing a public notice fur a SIP revision not specifically required by the CM, the 
State may describe the regulation andlor document (for example a Consent Agreement fur a 
specific source) and state it is being submitted to EPA for approval as a revision to reduce 
emissions of (name the pollutants) to attain and mamtain the National Ambient Air Quality 
Standards promUlgated by EPA to protect public health and the environment pursuant to its 
authority under the CM. 

2. \¥hen the State is using the same public notice to satisfy its own State requirements for public 
notice for additional regulations that it will not be submitting to EPA as SIP revisions, it is 
extremely important to inform the public which regulations ,vi!! be submitted for inclusion in 
the SIP and which will not. 

3. There are times when a State makes an entire regulatiou and/or document the subject ofits 
public notice, but will not be requesting that EPA approve the entire regulation and or 
document as a SIP revision. When that is the case, the public notice must explain that while 
the State will be adopting the entire regulation and lor document, it will only be submitting 
(describe or list what will be submitted) to EPA fur approval and incorporation into the SIP, 

4. The public notice must announce any public hearing at least 30 days prior to the hearing, and 
that notice must include the date, place, and time of the public hearing. If the State receives a 
request fur a public hearing, it must hold the already scheduled hearing as described in the 
origmal public notice or schedule a public hearing through a separate notice. 

To avoid having to re-publish a second notice to provide 30 days advance notice of a public 
hearing, States are strongly encouraged to schedule a public hearing in the original public 
notice. Under 40 CFR section 51.1 02(a), the State may cancel the public hearing if no request 
fur a public hearing is received duriog the 30-day notification period, so long as the original 
public notice announcing the 30-day notification period clearly states: Ifno requeat for a 
public hearing is received, the hearing will be cancelled; identifies the method and time for 
announcing that the hearing has been cancelled; and provides a contact phone number for the 
public to call to find out if the hearing has been cancelled. 

5. The public notice must include the means by which interested persons may submit comments, 
to whom and the deadline for doing so. 

An example Public Notice is provided below: 
" ,.' 
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MARYLAND DEPARTMENT OF THE ENVIRONMENT 
AIR & RADIATION MANAGEMENT ADMINISTRATION 

NonCE OF PUBLIC HEARING 

The Maryland Department ofthe Environment gives notice ofa public hearing concerning the following 
proposed revisions to Maryland's State Implementation Plan (SIP): 

1. The addition of relevant portions of the 2011 GenOn Chalk Point Consent Decree 
(effective on 3/10111); and 

2. Removal of the PEPCO 1978 and 1979 Consent Orders. 

The relevant portions of the 2011 GenOn Gmlk Point Consent Decree are being submitted to the United 
States Environmental Protection Agency for approval and incorporation into the Maryland SIP because 
they will result in a significant decrease in emissions ofpaJticulate matter, sulfur oxides and nitrogen 
oxides to attain and maintain the National Ambient Air Quality Standards promulgated by EPA to 
protect public health and the environment pursuant its authority under the CAA. 

The full text of these Consent Decrees/Orders and the technical support document for this SIP action are 
available fur public review on the Maryland Department ofthe Environment's website at the fullowing 
address: bll p:,' fwww.ll1dg •• tate.Jnd.us!.Lbo ull1ld('!n\1g~~tJ:(;ll~~mml<,:llts.:j~j!1\ 

These documents are also available tor review at the fonowing locations: the Air and Radiation 
Management Administration; regional offices oflhe Department in Cumberland and Salisbury; all local 
air quality control offices; and local health departments in those counties not having separate air quality 
control offices. 

A public hearing on this action will be held on August 31, 2011 at 10 a.m. at the Department oftha 
Environment, 1800 Washington Boulevard, I st Floor Conference Room, Baltimore, Maryland 
21230-1720. [The public notice may also include thefollowing: if no request for a public hearing is 
received by (include a date). the hearing will be cancelled. Notification as to whether the hearing has 
been cancelled may be found on (provide the Slate agency website). Interested persons may also contact 
(name and phone number) to learn if the hearing has been cancelled.] 

r nterested persons are invited to attend and express their views. Comments may be mailed to Deborah 
Rabin, Regulations Coordinator, Air and Radiation Management Administration, Department of the 
Environment, 1800 Washington Boulevard, Suite 730, Baltimore, Maryland 21230-1720, or emaiIed to 
drabin@mde.state.md.us, or faxed to (410) 537-4223. COlnments must be received not later than 
August 31,2011, or be submitted at the hearing. For more information, call Deborah Rabin at 
(410) 537-3240. 

Anyone needing special accommodations at a public hearing should contact the Department's Fair 
Practices Office at (410) 537-3964. TTY users may contact the Department through the Maryland Relay 
Service at 1-800-735-2258. 

Date: 
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GEORGE S. ABURN, JR .. 
Director 

Air & Radiation Management Administration 
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The following also appeared on MDE's website: 

The Maryland Department of the Environment gives notice of a public hearing concerning the 
following proposed revisions to Maryland's State Implementation Plan: 

The Maryland Department ofthc Environment gives notice of a public hearing concerning proposed 
revisions to Maryland's State Implementation Plan: 

I. The addition of relevant portions of the 2011 GenOn Chalk Point Consent Decree (effective 
on 3/10/11); and (;-;e"~iq!1QILCl,q"cDlJ),,:<;!!:~) (See Ig\:ll!1it:JU?JlPllonJ)')~1JllJ<':l1t) 

2. Removal of the PEPCO 1978 and 1979 Consent Orders. (~~.c::J:EEl:(U)l1f>Cllll2rdcr:0 

The full text of these Consent Decrees/Orders and thc technical support document regarding this action 
are attached to this hearing notice. 

These documents are also available for review at the following locations: the Air and Radiation 
Management Administration; regional officcs oflhe Department in Cumberland and Salisbury; all local 
air quality control offices; and local health departments in those counties not having separate air quality 
control offices. 

A publie hearing on this action will be held on August 31, 2011, at J 0 a.m. at the Department of the 
Envirooment, 1800 Washin,lton Boulevard, 1st Floor Conference Room, Baltimore, Maryland 
21230·1720. 

Interested persons are invited to attend and express their views. Comments may be mailed to Deborah 
Rabin, Regulations Coordinator, Air and Radiation Management Administration, Department ofthe 
Environmcnt, 1800 Washington Boulevard, Suitc 730, Baltimore, Maryland 21230-1720, or emailed to 
drabin@mde.state.md.us, or fuxed to (410) 537-4223. Comments must be received not later than 
August 31,2011, or be submitted at the hearing. For more infurmation, call Deborah Rabin at 
(410) 537-3240. 

Anyone needing special aecommodations at a public hearing should contaet the Department's Fair 
Practices Office at (410) 537-3964. TTY users may contact the Department through the Maryland Relay 
Scrvice at 1-800-735-2258. 
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GEORGE S. ABURN, JR. 
Director 

Air & Radiation Management Administration 
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